Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 



us 7/S--^^ 




HARVARD 

COLLEGE 
LI BRARY 



\ 



^ 



TWO CENTURIES' GROWTH 



OF 



» : • ' 



-^ 



AMERICAN LAW 



1701-1901^ 



BY MEMBERS OF THE FACULTY OF THS 

YALE LAW SCHOOL 



' I 



•/■ 



NEW YORK : CHARLES SCRIBNER'S SONS 
LONDON : EDWARD ARNOLD 

1901 



/s'yc 




-a 



I 






. f • « 4 . •■ 









. >s 



f . 






^ale 'Bicentennial l^ublicattonjs 



fUtb the approval rf thi PnsiJint and Filbws 
of Tali University^ a Siria rf volumes has kan 
prepared by a number rf the JProfessers and In^ 
structors^ to be issued in connection with the 
Bicentennial Anniversary^ as a partial inMca^ 
tion of the character of the studies in which the 
University teachers are engaged* 

This series of volumes is respectfully dedicated t§ 

W^t araOuatM of t\it dSnibrMice 



• 



t-. 



\ 



^CUl^i 




%is z z^^"' ^s'^0 







AU« » t»U 



y 



CtfrigiUt 1901 
By Yale Universitt 



PimiUd, StfUmttr, tfot 



HARVARD 

UNIVERSITY 

LIBRARY 

MAY 20 '^'0 



VNIVEMITT PREM • JOHN WILSON 
AMD ton • CAMBRIDGE, U.t. A. 



\ 



V . " • ■ 



m^^mmmifF^mti^^m^Km^ 



mt 



\ 



TABLE OF CASES 

« 

CITED FROM THE LAW REPORTS 



N. B. Each cam It inMrted twic« in thb table : onoa with tha namai of tha Ptitlaa. m 
arranged in the reportSi and again in the reTeise order ; a. g., Doe v. Boo wovM bo onod 
under D, aa Doe v. Koe» and again nnder R aa Boo, Doe v. 



Abbott V. Flnmbe 336 

Abercom, Tho 471 

Adnma & Lambert's Gm» 367 

AdnU.Tho 437 
Albany Perforated Wrappinff P»- 

relope Co. o. 



per Co., Morgan Bnyelope 
Albert Dnmoia, The 
Alcorn, Columbia Mill Ca v. 
Alexander, Dunmore v. 
AUgejer v. Louiaiana 
Aline, The 
Allen V. Flood 



410 

476» 481 

441 

73 

36 

463 
91, 105, 106. 108. 
109, 110 
AUing, Sherlock v. 471 

Amadie. The 505 

Amelie. The 470 

American Bell Telephone Co., 

United Statea v. 416 

American Book Co., T>oan v. 433 

American Fibre Chamois Ca v. 

DeLee 439 

American Ininrance Co. r. Canter 40 
American Waltham Watch Co. v. 

U. S. Watch Ca 444 

American Waihboard Co. f». 

Saginaw MTg Co. 447 

Amea, Smyth v. 141, 895 

Amoekeag MTg Co. v, Tramer 440 
Angle V. Chicago, etc Rj. Ca 104 

Howarth o. 293 

Annie Faxon, The 476 

Antelope. The 505 

Anthonr o. Honaehold Sewing 

Machine Co. 287 

Arkell, Reardon v. 471 

Arriflon, Commonwealth v. 281 

Aiihford p. Thornton 348 

Athenian, The 467 

AtkiniK>n r. John E. Doghertj & Co. 97 
Atlantic Worka v. Bradj 415 



Atlas Steamship Co, Cdderoa a. 473, 

479 
Atlee V. Fteket Ca 433 

AttriU, Hnntingtoa si. S34 



B 



Baker a. Norwood 36 

Sekbows. 439 

ff.SeldeB 430 

Thombroogh a. 133 

Balfour, Orcgou Raflwmj Ca a 473 

Balliet v. Cassidj 93 

Bank of AugmiU v. Earle 273, 231 

Bank of Columbia r. Patterson 68, 284 

Bank of England, Holder v. 264 

Bank of North America v. Vardoo 263 

Bank of the U. a v. Dandridge 

Flecknerv. 

Banks, Gould v. 433 

Barbed Wire. Patent, The 404 
Barber v. International Ca of 

Mexico 294 

Barclay v. RosseQ 264 

Bamea v. Ontario Bank 234 

Barrett. Welch v, 333 

Baaeley, Huguenin v. 127 
Bate Refrireratinic Ca 9, Sulzberger 410 

Bayard v. Singleton 24 

Beatty p. Marine Insnrsaos Ca 284 

Beckett, Donaldson v. 424 
Beckwith, Ecclesiastical Society of 

Sonth Farms in Litchfield v. 

Bed Co., Keeler v. 417 

Beer Company v. Massachusetts 42 

Belfast, The 433 

Bell P. Bell 44 
Bell Telephone Co^ United States r. 133 

Bemis, Fuller p. 423 

Benedict, Hollister v. 402 

Benefactor, Tha 473 



TABLE OF CASES 



Benbmn, Raddawar «. 
Benito Ettenger, TIM 481 

Bennett v. Boston Iterekr Co. 431 
Bention «. Boylo 495 

BermndA, Tho 486 

Benuud, Coggi v. 100 

Betaej, The 4S4 

Bidwell, Duwnee «. 40 

Birmingham Braes Co., Jackeon a. 409 
Blacker. McPhenoo a. 28 

Blake, Perrin a. 191 

V. 8an Frandaoo 408 

Blanchard v. UiU 435 

Bleistein r. Donaldson Lith. Ca 429 
Blessing, Leathers r. 457 

Blodgett & Qapp Ca» Rows r. 431 
Boit, De LoTio v. 449, 450, 451, 452, 481 
Bold Bncdeogh, The 461, 462 

Bolton, Singleton v. 435 

Boston, HiU r. 219, 220 

Proprietors of Monnt Hope 
Cemetery v. 259 

Boston Steamsnip Co., Bntler r. 466 
Boston TraTsler Co., Bennett v. 431 
BoHton k Worcester R. R. Co., 

Farwell v. 102 

BosYille, Gleoorchj o. 126 

Botanj Mills, Knott v. 479 

Botsfoid 0. Wallace 817 

Bontwell r. Marr 110 

Bowen v. Hall 104 

Bojrden Power Brake Co, West- 

inghonse p. 411 

Bojer, Ex part» 454, 480 

Boyle, Bentson v. 495 

Brace v. Dnchess of Marlhoroogh 155 
Brad J, Atlantic Works v. 415 

Bragg V. Fitch 408 

Brailuord, Georgia v. 17 

Brierfield Coal & Iron Co., Hol- 

Hns V. 291 

Brig Malek Adhel, United States v. 

458 
Britton V. White Mfg. Co. 431 

Brooghel v. Soothem N. £. TeL Ca 

95 
Bronghton v. Manchester Water 

Works Co. 284 

V. Pensacola 255, 289 

Brown Chemical Ca r. Meyer 440 

9, Stems 439 

Brunswick Gas Light Co.*. United 

OasCa 287 

Baena Ventnra, The 488 

Bolkelej v, Derby Fishing Ca 284 

Boll, Calder 9. 45 

Bnmett v, Phalon 489 

Bnrrow-Giles Lith. Co. v. Saronr 429 
Ba«hel r. Commonwealth Ins. Co. 281 
Botler 9. Boston Steamship Co. 466 



Cahm V. Eastmaa 99 

Calder r. Bull 45 
Calderon v. Atlas Steamship Ca 478» 479 

California Fig Symp Ca, Woi^ /s 

den V. 440 

Calvert's Lessee v. Bdea 206 

Campbell's Appeal 54 

Canai Co. v. Clark 441 

Canter, American bisnranoe Ca v. 40 

Carib Prince, The 478 

Carrington v. Taylor 108 

Cary, Lorell Mannfactnring Ca a 401 

Casbome v. Scarfe 155 

Cassidy, Balliet v. 92 

Caswell 9. Dayia 489 

Caton, Commonwealth v. 24 
Central Transportation Co. v. PiiU> 

man's Palace Car Ca 287 
Charles Riyer Park v. Warren 

Bridffe 297 

Chattahoochee, TIm 479 

Chemical Works, Theasbey v. 489 

Chicago, etc. Ry. Co., Angle v. 104 
Chicago Gas Tmst Company, 

People r. 292 
Chicago, Milwaukee k St Ftal 

R. K. Ca 9. Clark 70 
China, The 470, 471, 478 
Chnrch v. Inhabitants of the Town 

of Norwich 259 

Circassian, The 485 
City of LonisyiUe v. Uniyendty of 

Lonisyille 258 

City of Norwalk 481 
City of Norwich, The 475, 476 

Claiflin V. Houseman 28 

Clark, Canal Co. v. 441 
Chicago, Milwaukee k St Paul 

R. R. Ca r. 70 

V. County of Litchfield 259 

Field V. 37 

Town of Pawlet r. 258 

Waring V. 451, 479 

Clymer, Norris a. 26 

Coggs V. Bernard 100 

Col^te r. Western Union Tala- 

graph Co. 408 

Collector, The, v. Day 42 

Collyer, Smith o. 112 

Columbia Mill Co. v, Aloom 441 

Comanche County r. Lewis 289 

Commissioners, Kobey v. 88 

Commonwealth r. Arrison 281 

V. Caton 24 

V. PUisted 46 

o. Roxburr 18 

Commonwealtn Insurance Co.f 

Bushel 9. 281 



\ 



mr 



'^"»/" 



«Mni^n!«PVi^P 



m 




TABLE OF CASES 



CoDroT, New Eng. R. B. Co. r. 
CoDMlidaMd Vniit J«t Co. k 

Wrigbt 
CoDtiDeutal Ini. Co., CnJg w. 
Cook 0. VoanUin 

Johnaon v. 
Corbiii, At 
CoFinit, Th« 
ConncLl, People c. 
Coxe's LesBce, Mcllraine v. 
Craig D. Cuuibeuul Int. Co. 
Cnoa p. Prka 
Cretigar, Fottt *. 
Crofat r. Danbmj 
Conuning, Hal Pnteet. Awti >. 



Daly c. Webi(«T «• 

Daubory, Crofnt #. Ml 

Damlridce, Bouk of the U. 8. k MO 

Daiirorth, Stale «. Ml 
Daniel B. M>yot Bod Aldeiman of 

Mernpbi* >M 

Danieb, Morgan f. *I1 

Dbdd, St. JuCd e. IU 

Daitmoutb CoUage r. Woodwud tS, 

81, 253, 154, 9SB, S7», I»4 

DsveDpoTt >. Luon 60, <l 

Darles, Kmenun •• 490 



Davia, Caswell b. 



DawE 



I, Bow c 



439 



Daj n. Spiral Spring Bdggj Co. 

The CoUoetur o. 
DoIm. /n re 
Delufield. liarith k 
DeUware, Tha 477, 

Delaware, I^k. k Weauni B. B., 

De Ue!' A 



Co.*. 



D Fibre Cbamoia 



439 



DeLaTloi>.Boit 44», 450, 451,499,481 
Deiuii V. MoMa 4S 

DeDDT, State*. 38, 48, no 

Derbj FUhiiig Co., BnlUar n. 184 

Derry v. Peek 10 

De Scnet, The 460 

DiUoD 0. Littleton 433 

I>oan V. Amorican Book C& 431 

Doane, Penhallow e. 431 

Dodge, ~ ' 
Dogllcrl 

Dolder o. Bank of England 
Doualdion v. Beckett 

Falkp. 

Lith. Co., BlriMain >. 
Donoghne, HanUiTe. 
Doolej V. united Mate* 



Domnca, Tan HonaTi Lmmck 
DuwnM Si BUvaD 
Draper, People e. 

DredjTC Newport, The ■ 

DrniJ, Tha 

Du Bon, Kickard s. 

I)uclie»B of MarlboroDgh, Snwa*. 

Ducll, Uuilod SlaMii b. < 

Duff c. burling Purap Co. 

Duke of Somerset, Peacbj w, 

Dulau; v. Weill 

Dumiiier, Wood v. 

Dnubar. White ■^ 

Dunilridge, Pennaylvaiiia JTbtI^ 

tion Co. ■. 
Duuham, Iniuiance Co. w. 
Danmore v. Aleiandei 
Dnnpbj, Uoran k lOt, 



Eagle, Tba 471, 4 

Eaffle Haoatactnrtng Co, Ufllar r. * 
Eakin *. Banb 

Earl of CbealerfleM r. '■ "il 1 
Earla, Bank of Aanuta *. 179. 1 

p. Sawjer 9 
Eajtinui, Cahill v. 

East Montpelier, Montpelier a. t 
Ecclesiigticol SocietT of Sogtk 

Parmi in Litchfield f, Beckwhfc t 

KdgcrtoD D. Mavor 41 

Eden, Calvert'i I.cxgea r. • 

Egbert i-.GreeDberg 4! 

Klfrid^ -rfe 41 

Klibaiik c. MoBtoltea I; 

EliMibeth r. PaTement Co. 41 

Ellbon ■. EUUmi 1: 
Ely, Ke» Tork Flreuwi'a Inaor- 

ance Co. *. n 

EmenoD v, Dariee 4^ 

Emily Soader, The 4' 

Estcrbrook. GiUott •. 4< 
Eoreks Spec Co., Keatofr-Fmb- 

anlai Batton-Fatfeoet Co. k 4: 

EDiifodee, Tba 4: 



Faberp.Fkbat 

Keckeodorfer a. 1 

Fairbaok v. Lnckel • 

Folk B. Donaldaon 1 

1:. Cut 
ftinam, Haocock Natfooal Baak 



zii 



TABLE OF CASES 



Faolkne 



iDufsclDririg Co., OAn 
Specialty MmanfBclDriiie Co. V. i 
Fltfd V. CimiV 

Fictsam t. Hay 1 

Fuh e. Smith 44, 1 

Fitch, Bramt i. _ 4 

Fleckncr v. Bank of tba Ciaud 

etatm — I 

Tleisc^miu) e. SclmaekmanB 4 

Flrlcher, Rvlandi p. 
Flood, Allea >. >1, 106, IOC, l<H, II 
1 
Folliott, OgdeD e. 
FoDR Yne lluK r. United StatM 
Farepaash r. Uel Lack. * Wat- 

FottDDa, Th« 9 

FoDDtain. Cook v. I 

Fowler. l>Tiull7 n. 101, 1 

Fox, United StstM f. 

Frtok G. Fowler, The 4 

JPnakfort Company, Heather v. I 

Freeman, I'aalejr s. 

Frith, Mactier g. 

>'ror«r b. FsodIb 

Frori V. Leigbtob 



Oand J a. Kaio BcltioK Ca 

Gardner >. New Jmmj 

GttrTltid, The 

Garrett, Meriwether ■■ 

r>aiC Palk [>. 

Gaj'lord. Inteniaitosal Tooth 

CrowD Co. r 
Oeneml Smiih, The 
GeucMe Cbiel, The 4SS, 4M, 

Gcor;^ Faiwell, The 
Georgia e. BraiLifonl 
Gerard f. Willan 
Geitjihurg Electric Street RaO- 

waj Co., United Statee *. 
Gillott V. Keterhrooh 
Glendalo, Tba 
GlenoTchv v. BoariDa 
Glide, 'I'fie 4M,464, 

Goodvin e. Hohtuti 
Goodyear, Smiih s, 403, 

Gorhen v. SioningtoQ 
Gould ■) Banki 
Grant n. Havmood 
Grapffiihot. I^e 40, 

Gratitude, The 
Gray b. Paxtoo 

p. FonlaDd Bank 
Gnat Wcatera, Tba 



Mart*. 

Greenwood b. Waa^x 

Grig^ ■>. Dodge 
Gnenier, Undeonv. 
Guiding Star, Tba 
O/a, Lomlej v. 



Hugar D. ReclamatioD Diattk* 

Haile* p. Van Wonner 

Hall, BowcD V. 

Halleck, 'HiompaoD r. 

ilallev. The 

Hamilton. I'andorf e. 

Hancodi Kaiionol Bank >. Ami 

I Ian if en d. Price 
Hade/ B. IXmoghne 
Hardj, iiolden v. 
Harmer r. l>Uvne 
llar^rr. .Sboppell 
Harnngworth, I'be Klu K 
Harrif, Howird .. 
HarnshBrg. Hja 
Ilarriwin. Majnard K. 
Hart, Faolkner b. 
Harrer, Marble Co. •. 
Hatfield, Parker >. 
Hanghej r. Lea 



e Innianca Co, tSO, 



HentoD-Pcnin solar Bution-Faatener 

Co. c. EarekaSpec Co. 4t 

Heinrich Hiom, The 49 

Henr; Bill Pablixhing Co. e. Smjtha 

ts 

Hibemia Inaoranee Co. ■>. 8t 
Lonii Tran«port.-Uion Co. M 



Higham r. RidgwkT 
Hill. Blanchard s. 



Hobukeo Co.. tSamj m. 

Hopg V. Kirby « 

HoSclen B. Hardy 

HolliDi p. Brierfleld Coal k boa 

Co. S 

Holltitar V. Benedict 4 

UoIniM «. HaiM 419, 4 

WallMO B. 4 

' V. Waboa 



Iluii^on u. Gui;,iier 

Hughes, Rann v. 

HQpenin r. Baselej 

HmiDe 9. Tennmot 

Hootington v. Attrill 

Harlbat, Ptopla v. 

Hnrlbart, Town of Waterboiy v. 

Hunt, HoliiiM r. 40* 407 

Hotchint v. Hntcbini 109 

Hottlej V. Simmoni ino 

HygeU Diittaied Water Co. •. Hy- 

°^i* ^JfCovHjgi^ Dlitilled 
Water Co. «. 



408 

33 

358 

69 

127 

126 

S94 

38 

S60 



Inunaoiid. The 

Imperial Chemical Ca •. 8teio 

IiwmWtanU of the Town of Noi^ 

wich, Chorch v. 
Inland and Seaboard Ca v. Tolwn 
loiolar Casee 
Insurance Co. r. Dnrfaam 
International Co. of Mexico^ 

"arber r. 

International Tooth Ciown Ca v. 

Oajlord 
Iri».The 459 

Irrawaddj, The 
Island City, The 
Italia,TW' 



511 
405 

258 

100 

40 

453 

294 

409 
470 
478 
468 
472 



K(t*l»le t'. Hi 
Keeler v. Bo 
Keeue i\ Kii 
Kelsey Elec. 
bou-HoubU 
Keuiinflton, 
Kimbaff. Kei 
King, l-he, V 
V. Mead 
Kirbj, H<Mrg 

Knapp V. Be 
State V. 
Knight Co., I 
Knott V. Boti 
Kohl tt. Unit! 
Kring v. Ilia 



XE.RmnJien,TJie 462.482 

J. W. Tucker, The 460. 467 

Jackaon V. Birmingham Bnms Ca 409 
Jannsen. Kurl nf pka«^awi..i^ ^ « <«• I 



Ia Compagn 
atlantiqne 
Irfioon, iMTex 
Laidlaw v. Oi 
Lancaster, M< 
L'Anima v. ]M 
La Ru^ Wesi 
Lawyeia' Co 

Cav. 

Leathers v, Rl 

Lechmere, Wi 

Lee, Hanghcgr 

Karsh V. 

Letghton, Fh> 

Le NeTe v, Le 

Leslie r. Lcn^I 

Letson, Lonisi 

Lewis, Coroani 

Liuolenm Mfg 

Lippmann. Rg 

Lirchfield, Coo 

Littleton, nits 



TABLE OF CASES 



36 

S17 

258 
283 



LoriDaid, LmBs «i 

LotUwann^ Tte 484,478,480^482 

Loiiii,L« 505 

Looiiiana, ADgejcr v. 

LoQiaans State Bank v. Haw Or- 

laaiw NaTigatioii Co. 
LoutsTOle, CSty 6^ a. UahranHj 

of LonisrOld 
LcmisviUa Railwaj Co. a. Lataon 

V. LonisTiUa Tnai Co. 
LouiaTiUa Tniat Co., LouiaWUa 

RaOwaj Co. v. 
LouisriUe Underwriteia, In n 
Lovell Manniactiiriiig Co. v. Caijr 
Lowndei^ DaTkaa. 
Lackel, FairbaDk a. 
Lad|raUHiIl,i:te 
Lumaj V. Gjo 



283 
456 
401 
324 
446 
458 
104 



MactSar a. FHth 72 

If adiaoo, Marbniy v. 

Maggia Hammond, Tha 

Maeowan v. N. T. Co. 

Mam, ThcL r. WilUama 

Main Belting Co., Gandj v. 
Statav. 

Mancheater Water Worka Co., 
Broogbton a. 

Manwaring, L'Anima v. 

Marble Ca r. Harrej 

Marbnrrv. Madiaon 

Maria, Tbe 

Marine Inimranoe COi^ Beattj a. 

Marr, Bontwell a. 

Marriia. Laa 
Trimm v. 

Marsland, Nicbola o. 

BlaryUnd, McCnlloch v. 

Mason, Jobnaon a. 

Masaachosetta Baj, Prorinea of, v. 
Paxton 260 

Maasacbnaetta, Beer Co. o. 42 

Mait, Fooa & Ca r. Storer Mig. 
Ca 400 

Max Morria, Tbe 455 

Maj V. Wood 105 

Ma.Tnard v. Harriaon 432 

Major, Rdgeiton a. 482 

V. State 46 

Workman a. 457, 482 

Mayor, etc of Bradford v. Picklea 107 

Mayor, etc., of Mempbis, Daniel o. 

McClain v. OrtmaTor 

McCnllocb f». Maryland 

McOullongb, Pickering o. 

McGregor «f oIb^ Mcgnl Steam- 
ship Co. V, 

Mcllvaine v. Coxe'a Lewea 



473 
404 
474 
408 
28 

284 

453 

287 

25,32 

511 

284 

110 

155 

158 

99 

39 

336 



254 

404 

39 

401 



43 

4i 

37 
385 

61 



105 
495 



MeRIm v. Odoa 307 

MeKamee, Wflaon a. 471 

McPheraoo v. Blackar 26 

Mead,PnlaMra. 168 

TlieKingv. 326 

Medart, R* fdi?B LocMMt i T t 

Worka v. 411 

Medley, PetitkNMr 374 

Mercbanta* Inwrancie Ca» Taj- 

loe V. 72 

Meriwetber v. Qarralt 257 

Merrill a. MontieeOo 281 

Meny, Wilaoo a. 108 

Metcalf, Wrantbam Proprieton at. 260 
Meyer, /a ra 478 

Merer, Brown Cbemleal Ca v. 
Miller f. Ragle Mannf aftnring Ca 

V. Tkykir 425 

Milwankee, Town o^ a. CSdj of 

Milwaokea 
Minnetota* Steanaa. 
Miiaiaaippi, Stono a. 

Wniiamaa. 
Miaaonri, Kring a. 
MitcbeU a. Borne 
Mobile a. WatMa 
Mognl Steamahip Ca a. Me* 

Gregorcf oft. 
Monongabela Narigation Ca v. 

United Statea 
Monroe, Presa PobUshing Ca a. 
Monticdlo, Merrill a. 
Montolien, Elibank a. 
Montpelier v. Eaat Montpelier 
Moore a. Qnirk 

r. Tranaportation Ca 

V. United Statea 
Mooret, State a. 46 

Moran r. l>nnpbT 105, 109 

Morgan r. Danieia 412 

r. N. T. Buildioff Anodation 28 
Morgan Envelope Co. a. Albany 

Perforated Wrapping Paper Co. 410 
Morley Machine Co. v. Lancaster 407 
Morse, O'Reilly a. 404 

Knapp a. 400 
Moaea, l5ennia v. 45 
Moeea Taylor, Tbe 464, 480 
Monut Hope Cemeterj, Proprie- 
tors of, r. Boston 259 

Mnrrar v. Hoboken Co. 38 

v.'The Sontb Car. R R. Ca 102 
Mntb, Rumf ord Chemical Worka a. 439 



N 



Nairn. Linolenm MTg Co. a. 442 

National A nt. Device Co. r. Uoyd 405 
National Home Bnilding Associap 

Uon V, Home Savinga Bank 287 



105 

294 

425 
281 
126 
254 
42 
474 



\ 



svaspv 



^'^wmwmm'mmmmmi^ 



TABLE OF CASKS 



WUliun Lid Mar/i ! 

Chailca Count J 
N«no Ton, So»p«i •• 
IIu«f«.TlM 

New Eng. B. B. Co. v. Coatoj 
New Kareo. Jodm e>. 
New Jereej, Gsrdnor v. 
New Orleans Navigitioa Co, 

LoniBiaDs Slate Bauk d. 
Nflwport If. Ilorton 
Ne- York Building / 

New York Firemen'i 



Co. K BIT 

New York & New Htvw B. B. 

Co., Hood f. V 

NichoUi ■>. \Tebb S3 

Nlcboli D. MiHtftnd 1 

Bmith V. « 

Noirii v. Cljnier 1 
North 5ur. The «99, 4T^ 4: 

Nor. Pat R. R. Co. >. Petenon 1< 
Norwalk Street Railwaj Co., Ap- 

Norwich, InlmbitaiitB of t}ie Town 

of, Charchs. K 
Norwich Co. r. Wright 474, 4: 

Norwood c. Baker ! 

Natt, Wriclit «. 1 

N. T. Ca, Hwowan k 4< 
N. T. N. H. & H. R. B. Oh, 

Plumb*. 4< 



OKdei 

Obiai 
Wb 

Olga. The 481 

Olinde nodriRnei. The 
Oataria Bank, UaracB r. 
Oregon Navigation Co., laidlaw b. 
Oregon RaJlH-aj Co. u. Bklfou 
O'Reilljr B. MOTM 
OttniBTer, Hcdein o. 



Pmwch, 



'acker v. Hatfield 4 

Parsoui B. Unitoil Statai ' 

Pa^lej u. Free man I 

Fa»lield Soap Co., Potter Ca *. * 
I'atapKo, The «i 

Patterson, Bank of Colnmb!* *. ft, SI 
J'avement Co., Eliubetb d. 41 

Pawlet, Town of, d. Clark 
Paxton, ProTiDce ot 1' 

Mtte Baj «. 
Graf*. 
PajTie r. Hook 
Peachy o. Duke oj S 
Pedro, The 
Peek, Dertj n. 
Pelham v. Vfooltej 
Pn Hallow ». DosM 
Penn r. Lord Baltimon 
Penosylvania Narigatka Odl m. 

Dandridge 
Peofocola, Broaghton •. tU, 

People V. Chicago Gas TkMt Oo. 



*.Hnrlbat 
tkCBiln 

Pettlii *. Blake 

PetorhoS, The 

Peters, Wheaton *. M, 

I'etenon, Nor. I'ac &. R. Ca *. 

Phnlon, Burnett ■>. 

Phclpi F. JepsoD 

I'hilijH, Case of Jonah 

J'hvfe P. Biley 

Pickering r. McCnllongh 

PicklEs, lilayor, etc. of Bradford*. 

Pierce, WelU p. 

Pierce & Bu.ljneU MTg Ca m. 

Werckmeiitec 
Pillaoi D. Van jrierop 
Plaistcd, Coramonwealth ■. 
Plant I'. Wuoda 
PlKjne, Rarmer >. 
llnmb e. N. Y, N. B. & H. B. B. 

Ca 
llutnbe. Abbotts. 
Portland Bank, Qmj v. 
Poller Co. n. Tusfield Sou Co. 
Pout *. Creanr 
Power*, Webb >. 
Prstt*. Bood 



TABLB OF CASES 



Vnjtx k Whitiiej Co, Wood* 

iMidge r. S9S 

FreM PaUishiiig Ca v. Mooroe 425 
Price, Craoe v. 403 

Hanilen V. 39S 

PriMUj «. Fowler 101, lOS 

Prooeede ol The Gntltade, Tlie 467 
ProTiden€elD«ixmiieeCo.,Headv. S80» 

i84 
FnTidenee k K. T. Sleuubip 

Co. V. urn MT g Ca 
Province of Maanchuekte Baj v. 

Ptatoo 
Pi^h, QiiiiilAii Wt 
PaUman'tP^aace Car Co^ Central 

Transportation Co. V. 



475 

260 
476 

287 



Q 



Qidnlan V. Pngli 
Qnirky Moore vi 



Railroad Co. o. Lockwood 

United Statee v. 
Ralli o. Troop 
Rann v. Uoffnea 
Rapid Traoiit, Tba 
RanlH Eakin v. 
Ra/mond, Grant «. 
Reardon o. ArkeU 
Rebecca, The 
Reckendorfer o. Faber 
Reclamation Dietrict, Hagar v. 
Reddawaj v. Benham 
Reed, Pratt V. 
Reeeide,Tbe 
Relfe V. Rnndle 
RepnbUc, The 
Retpnblica v. 8ween 
Rex V. Hnnine 
Richard v. Dn Bon 
Ridgwaj, Higham v. 
Riler, Phrf e v. 
Riaaon LocomodTO Works 

Medart 
Roanohe,Tbe 
Roberta, Goodwin v. 
Roberts, Savfl «. 
Robej V, Commiitionen 
Rogers v. Rogers Mf^. Co. 
R<^r8 Mfg. Co. p. 8tmpion 

Roeers 9. 
RoinadEa, Sessions v. 
Rome, Mitchell p. 
Row V. Dawson 
Rowe 9. Blodgett k Clapp Co. 
Rowlee, Rrall v. 
Roxbory, Commonwealth si 



476 
42 



478 
42 
482 
69 
467 
25 
421 
471 
474 
402 
296 
445 
468 
472 
293 
476 
283 
358 
405 
325 
158 

V. 

411 

459, 470 

74 

90 

38 

441 

441 

441 

407 

61 

127 

431 

127 

13 



Rnmford Chemical Works SLMsth 489 

Rnndell v. La Compagnie G^ 

^rale Tranaatlantiqne 473 

Rnndle, Relfe v. 293 

Rnssell, Bardaj «. 264 

Rjall V. Rowks 127 

R/lands r. Fletcher 99 

8 



8aginaw Mfg. Co.» Ameriesa 



447 

467 



Washboard X)o. v. 
Samuel Morris, Tha 
Sanders, Walter Baker Co. v. 
San Francisoo^ Blake v. 

Santissima Trinidad, Tha 484 

Sarah, The 464 

Saratoga, The 459, 470 
Saron/, Burrow-Giles lith. Ca v. 429 

Saril V. Roberts 90 

Sawyer, Earle v. 395 

Sajtor V. Taylor 460 

Scarf e, Casbome «. 155 

Schile, Tuenglinc v. 429 

Schnockmann, ITaischmann v. 441 

Schuyler v. Curtis 97 

Scotia, Tha 471,473 

Scotland, The 471, 475 

Searle v. Lord Barrington 325 

Selchow V. Baker 439 

Seiden, Baker r. 430 

Sessions o. Romadka 407 

Sbankland, Wunch «. 110 

Sherlock «. AUing 471 

Shoppell, Harper v. 431 
Siegel, Cooper 4 Co, WeDs 4 

Richardson Ca si. 

Silria, The 479 

Simmons, Huttley v. 109 

Simpson, Rogers Mfg. Ca «. 441 

Singer v, June Ca 442, 444 
Singer Manufacturing Co v. June 



Manufacturing Ca 
Singleton, Bayard w. 

p. Bolton 
Slaughter House 
Smith V. CoUyer 

Flshv. 

V. Goodyear 

V. Johnsott 

V. Nichols 
Smyth V. Ames 
Smyths, Henry Bill Publishing 

Cav. 432 

Sonderbew p. The Tow Boat Ca 468 
Soaper p. Negro Tom 85 

South Car. R. R. Ca. The, Murray v. 

102 
Southard, Tate v. 65 

Southern N.B.TeL Co., Brooghal «. 95 



410 
24 

435 
85 

112 
44,293 

403,409 
414 
401 

141,295 



\ 



mr^rm 



wmmm^mmimm^'^mfif^^^m^^mmfmmnfmmmi^ 




TABLE OF CASS8 



XT& 



Spiral SpriDff Bnggt Co., Daj v. 287 
Springbok, The 486^ 5M 
Springer Lithographing Co., 

Werekmeiater v. 426 

Standard OU Co^ Stata v. S9S 

Starr v. Starr 179 

State V. Danfbfth 8«S 

r. Dennj 88, 46, 290 

r. Jnlow 86 

V, Knapp 868 

v.MaUi 28 

Hajor V. 46 

V. Moorea 46 

V. MorM 868 

V. Sundard Oil Co. 292 

p, TraTelera' Intnrance Co. 45 

V. Williama 88, 45, 226» 290 

St. Jago de Caha, The 458» 460 

St. John r. Dann 198 

St. Lonia Traniportation Co, Hi- 

bemia Insurance Co. v. 

Steamship Co. v. Tngman 288 

Steams v. Minnesota 48 

Stein, Imperial Chemical Co. v. 405 

Sterling Pnmp Ca, Dnff v. 408 

Stems, Brown Chemical Ca a. 489 

Steven Hart, The 512 

Stone V. Mississippi 42 

Stonington, Goshen v. 45 
Stonington, Sdectmen of tha 

Town of, p. York 259 
Stover Mfg. Co., Mast, Foos & Co. v. 400 

Sullivan v. Zeiner 61 
Sulzberger, Bate Refrigerating 

Co. a. 410 

Sweers, RespubUca a. 288 

Swift r. Tyson 80 

9. Whiseo 402 

8 jmsbnry Caae 24 



Tate V. Southard 65 

Tayloe v. Merchants' Insurance Ca 72 

Taylor. Carrington v. 108 

Miller v. 425 

Sajlorv. 460 

Tenett v. 258, 258 

Telephone Casea 404 

Tennant, Hnlroe r. 126 

Terrett v. Taylor 253, 258 

Theasbey v. Chemical Works 489 

Thomas Jefferson, The 453 

Thompson p. HsUeck 426 

ThomMon-Hou»ton v. Winchester 

R. Co. 401 

Thompson-Honnton Elec Co. v. 

Kelsey £lec Ry. Spec. Ca 411 

Thorabrough v. Baker 155 

Thomton, Ashford v. 848 



Tiny Foster L Miniiif Co, FnH- 

sara. 108 

Timor, Tte 471 

Tdlaon, Inland and Seaboard Ca a 100 

Topeka, Loan Assodatkni a 48 

TowBaatCa,The,Sondarbaff a 480 

Tramer, Amoakeag MT g Ca v. 440 

TransportatioB Co, Moore a. 474 

Travelers' Insurance Ca» State a 48 

Trevett v. Weedea S4 
Trevor, Hine a. 484^ 480 

Trimm tt aLw, Maiah 158 

Troop,RaIHa 481 

Tugman, StearaaUp Ca •> 188 

Tyaoo, Swift a 80 

I^TMen, O'BiiaB a 817 



United Gaa Co., Bmnawiek Gao 

Light Ca a 
United States v. AmerScaii B«D 
Tele^MM Ca 418 

V. Bell TelephoDa Ca 188 

v.BrigMalekAdhal 458 

Dooleja 40 

9. Doall 411 

V. E. C. Knlriit Ca 191 

Fong Yoa ling a 88 

V. Fox 41 

V. Gettysburg Electrie Streak 

RaUway Ca 88 

V. Howland k Allen 140 

HubbeU a. 408 

V. Joint Traffic Associatioa 191 
Kohl V. 40, 58 

Monongahela Navigation Cav. 294 
Moore a. 28 

Fteaonaa 47 

V. Railroad Ca 41 

United Sutea Watch Co., Amail- 

can Waltham Watch Ca a. 
Universal Winding Ca v. Wffll- 

mantic Linen Ca 
Univeraitv of Louisville v. CUj 

ol Louisville 
Utica Insurance Co., People v. 



Valencia, The 458» 469 

Van Home's Lessee v. Domnca 
Van Ingen, Livingston v. 
Van Mierop, Pillana a. 
Van Wormer, Hailea a. 401 

Vardon, Bank of Korth America a. 268 
Vestry of William and Mary^ 
Pansh in Charka Conn^, Negro 
Mary V. 160 

Vixgo^Tho 



• •• 



TABLE OF CASES 



»7 

S60 



Walliee, Bolrfofd «. 317 

9. UobMS 410 

Walter Balwr Co. «. BuaOtUB 444 

Walton. Holmea v. U 

Warhig V. Clark 451, 479 

Wama Bridge Clualaa Rirar 

Pftrkv. 
WaterboTT, Town of, a. Hmrlbui 

Hospital, Haami a. 
Wataon, MobQa a. 

Webb^ NklMla a. 325 

414 
4S8 
S4 
325 
17 
133 



Wabater, Dalj a. 
ly oadany TVaratt a* 
Wdeh r. Barratt 
Walla, Dnlany a. 

V. Pierca 
Wena& Richardaon Co. a. Siagal, 

Coopar4Ca 
Werckmaiiter a. Spriagar liftbo- 

gnphingCo. 
rierca & BnalineD Mig. Co. a. 
Waat Pnbliahing Co. a. Lawyaia' 

Co. 
Western ElertrSe Cai a. La Rna 
Western Unkm Telegraph Co., 

Colgate r. 
Westioghoiise v. Bqjden Power 

Brake Co. 
Westport, Gre e nwood a. 
Wheaton v. Petera 52, 425 

Wbeelar, Ohio & MiasiMippi B. R. 

Co.r. . 283 

Wbisen, 8wiit a. 402 

White o. Dnnbar 406 

White Mfg. Co, Britton a. 431 

WnUn, G&ard a. 206 

William, The 511 

Waiiama a. MiHi«ippi 37 

State V. 38, 45, 226, 290 

ThaMaina. 474 



445 

426 
427 

434 

403 

408 

411 
482 



WnUmantle Linen Co., Unlvmaal 

Winding Cai a. 391 

Wi1aona.MeR7 103 

V. MeNaaMO 471 
Wincheater B. Co^ Thonpaon> 

Homtonai. 401 

Winthrop a. LachaMra 19 

Wood a. Dnnunar 290 

Ubj 9. 105 

Woodbridga a. Pntt A Whitnaj 

Cai 292 

Woodland, Tbo 470 

Woods, Plant a. 109 
Woodward, Dartmooth Collega a. 

28, 81, 258, 254, 25% 279, 294 
Woolaaj, Pelham a. 
Wordeo a. California Fig Bjrmp 

Cai 

Workman a. Major 457, 48i 

Wrentham Proprietoia v. Matcalf 260 
Wright, Consolidated Fhiil Jar 

Caa. 409 

Wright, Kofwl^ Co. a. 474, 475 

a. Nntft 17 

Wnnch a. Shnnkland 110 



Yarhroneh, Ex partt 39 
York, SeJectmen of the Town of 

Stonington v. 259 

Tnengling v. Schila 429 



ZanesTiDo v. ZaneariUa Telephone 
Ca 38 

ZanesYine Telephone Co., SSanea- 
Tillea. 38 

Zeiner, 8nlli?aa a. 61 



\ 



y 



HP 



w^mmfF'i^mmm 



ip«ppp«iipp 



00^ 



TWO CENTURIES* GROWTH OP 

AMERICAN LAW 



1701-1901 



k 






V. -» 



TWO OKMTIUl^^ OUOWTII OP 

AMEUIOAX LAW 



I 



ixinoi>corios 

Tittvi^r- Ato some |^rtno^^\o€t awiI ntte« of Jwri^pnulono^ 
\* Vi\oh AW^ ooinmon to .^M oh iUxoil iiAttou*. H^oi^ nw othow 
jxvxiMjw to tViOi^o wlxtoh Wtong to the Mmo huv» or have ho^n 

the fnitcit StAtiWs An\l tt Is wjxmi t^ngUsh founilaitoni^ Uuil 
out !aw hi«i \von \\\(k\rA\ hwWu 

Xot Aro \\io ini\olnot\ morcty to the Kngtan*! ot our cotoiilftl 
<Ja\ii. tVr A i\nartor of a conluty rtt least nftor {\\e Ucvotu- 
tion. wli.itcNiot |M>^givs5t Nx-c mn\\o in AiUanoing onr Bj-ntcm of 
j\u\io\j\l A\\mlnisli^tion wns Irtrgoh iilTootoil hy the courRO of 
iWiMon in the mother eountrv. This xxjw ro, notwtthRtnmf- 
ing s^tr^Mig efforts to withstnni! Fueh inflnenoeR. In one Stnto 
i(^Xe\v •tersey), a law >xiw even |\\sseil, in 1700^ that no decl- 
KionR mnile or treat ises puhlishei) in threat Britain after tho 
fontrh of .Inly, 1 T Trt* Khonid l>e quoted in any court.* But 
neither !a\\jt»w nor •tudge^'i eoul<l be thuR foTved to phut their 
exrs to what Uiere wtir of value in tlie opinions of l^ord 
Mans^iiehl and hi» assoeiateR en the English l)ench. Statutes 
cannot irsist national tendencies. 

It is not the pu^Hwc of this volume to dcRorilio in any 
detail what in American law Is common to both peoples or 

^ Stahit€$ ofS'tw Jer9ff, cd. tROO, p. i3%, 
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INTRODUCTION 

BT SIMEON B. BALDWIN, ILA, LUX 

Thebb are some principles and rales of jurispradence 
which are common to all civilized nations. There are otliers 
peculiar to those which belong to the same race, or have been 
in political association. Two such nations are England and 
the United States, and it is upon English foundations that 
our law has been mainly built. 

Nor are we indebted merely to the England of our colonial 
days. For a quarter of a centuiy at least after the Revolu- 
tion, whatever progress we made in advancing our system of 
judicial administration was largely affected by the course of 
decision in the mother country. This was so, notwithstand- 
ing strong efforts to withstand such influences. In one State 
(New Jersey), a law was even passed, in 1799, that no deci- 
sions made or treatises published in Great Britain after the 
fourth of July, 1776, should be quoted in any court.^ Bat 
neither lawyers nor Judges could be thus forced to shut their 
eyes to what there was of value in the opinions of Lord 
Mansfield and his associates on the English bench. Statutes 
cannot resist national tendencies. 

It is not the purpose of this volume to describe in any 
detail what in American law is common to both peoples or 

1 StaMu (if New Jtmjf, ed. 1800, p. 436. 
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% INTRODUCTION 

to all peoples. It is the diflferences between nations which 
especially interest the student of sociology, of histoiy, of 
goVenunenty or of law; and these pages will be read by no 
one else. 

These considerations may senre to explain the selection of 
particular topics for extended discussion in the following 
chapters, and the total omission, or brief mention, of others, 
whicl^ miglit'.deem of equal or greater importance. To take 
but a lyinglo i instance, the general principles of contract are 
the same for ^England and the United States, except so far as 
American law gives them a somewhat wider scope and greater 
force, by virtue of constitutional guaranties. 

Two centuries are but a brief period in the histoiy of the 
human race. During the two, however, to the work of 
which this volume is confined, Man has come to know, if not 
himself, at least his power over his surroundings, better 
than ever before. Aa they have been crowded with new 
discoveries in science, so have they been marked by the 
development of new relations between the people and the 
government. Nowhere has this re-adjustment of social 
forces been more marked than in America. 

Mr. Lecky has said that popular beliefs often change in 
course of time, not by force of reason so much as because 
of their incongruity with the spirit of the age. ^ The general 
intellectual tendencies pervading the literature of a country 
profoundly modify the character of the public mind. They 
form a new tone and haUt of thought They alter the 
measure of probability. They create new attractions and 
new antipathies, and they eventually cause as absolute a 
rejection of certain old opinions as could be produced by the 
most cogent and definite aiguments.'* 

In this way American law has from time to time taken 
color from its surroundings ; but it is to the lasting credit of 
those who laid its first foundations that not a little of their 
work still stands firm. 

This was partly due to their taking a broader view of the 
relations of the State to the people than that common to 
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the Englishmen of their day. They had suffered from too 
strong a government. They had been oppressed by anti- 
quated statutes, passed in tiie interest of classes to which 
few of them belonged. Some of them had lived for years in 
countries adhering to the principles of Roman law, and had 
found that justice could be worked out under them, in some 
points, quite as well as under those of the common law of 
England. The clergy, also, were peculiarly influential in 
early American politics and legislation. They comprehended 
most of the men of education, and of inherited social position. 
They knew something of the canon law, and, especially in those 
colonies where the church and the town were one, nude some 
of its processes and lines of thought familiar to the community. 

Under these influences the American law of the seven* 
teenth century had been shaped. It is the purpose of this 
volume to show how it has grown and expanded during the 
two hundred years that have since elapsed. 

They have been years of immense material growth. They 
have woven for the world a new order of civilizaticm. They 
have tended, on the whole, to enlarge the righto both of the 
State against the individual, and of each individual against 
every other, thus widening the domain both of public and of 
private law. 

There are two reasons for this. 

The State, so far as most civilized nations are concerned, 
has come to be essentially the people, and the whole people.. 
There is therefore less jealousy and apprehension on the part 
of the majority of men as to what it may do. 

It has been found that orderly co-operation is the law of 
social life, and that government can be trusted to enforce it 
in many ways once not contemplated. Public schools and 
libraries and parks and bospitols rest on this foundation. 
The mails, the railroads built by seizing land for public use, 
the lines of telegraph and telephone, all illustrate it. 

Huxley, in defending the tendency to extend the police 
power of the modem Stete against the limitations of ^ Admin- 



4 INTRODUCTION 

istntiTe Nihilism,** has said that ""the higher the state of 
civilizatioii, the more completely do the actions of one mem- 
ber of the social body influence all the rest^ and the less 
possible is it for any one man to do a wrong thing without 
interfering more or less with the freedom of all his fellow- 
citizens.'* This has been the cause and the justification of 
much of what the last two centuries have brought into 
American law. 

A growing tendency toward the codification of law has 
also tended to broaden its field. A code is nothing unless 
synunetrical. Gaps in previous legislation or judicial ded* 
sion must be filled. The whole work must be rounded out 
and set in ordei; 

New York made the first serious advances in scientific 
codification by her Revised Statutes, adopted in 1827. For 
nearly two centuries the American colonies and the States 
which succeeded ythem had bad something in the nature of 
codes. Lord Bacon^s proposition in the House of Commons 
to codify the laws of England had been made in 1592. In 
the time of the Commonwealth the task was actually begun, 
and under the leadership of so great a lawyer as Sir Matthew 
Hale. The colonists were therefore not unfamiliar with the 
thought of a complete and orderly arrangement of the law to 
which they might be subject. Their early codes, however, 
were partial and fragmentary. The arrangement was often 
alphabetical. The first code of Connecticut, that of 1650, 
one of the best passed by any of the colonies, and drawn by 
a skilled barrister, Roger Ludlow, was of this description, 
the first tities (after a general declaration of rights, taken 
from the body of liberties of Massachusetts, enacted there in 
1641) being ^ Abillity, Actions, Age, Arrests, Attachements, 
Ballast, Barratry, Bills, Bounds of Townes and. Particular 
Lands, Burglary and Theft." ^ As time went on, and stat- 
utes made for jMirticular occasions multiplied, the American 
codes became mere compilations. Occasionally a thorough 
revision was attempted ; but it seldom went farther than to 

1 CdonidRicord$ofCmm€€iic¥i,'L^\l. 
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INTRODUCTION 6 

condense, to improve phraseology, and to supply a few of the 
most obvious and dangerous defects. That of 1827 in New 
York, on the other hand, revolutionized the laws of that 
State as to the tenure of real property, and was a long step 
forward in the direction of full codification* 

This, also, was first achieved by the same State. Her 
code of pleading in civU actions ^ was adopted in 1848, and 
the leading spirit among those from whom it came, David 
Dudley Field, turned next to the preparation of a general 

I civil code, which was ' presented to the legislature soma 

twenty years later. Georgia, at this point, passed New 
York. She had set several of her ablest men, headed by 

I Howell Cobb, at a similar work, and was the first American 

State to adopt a civil code. This was in 1860, and her 

^ example has since been followed by several of the othexs, 

I most of them in the Far West 

This movement has been strongly opposed, and nowhere 
with more vigor than in the State where it originated.' Per- 
haps the opposition is not altogether unaffected by what 
causes most differences among men, — a misunderstanding on 
one side of the position which is, in fact, taken on the other. 
Few friends of codification contend that every particular rule 
of law applicable to the thousand intricacies of human rela- 
tions that daily perplex the courts can be fully stated in an 
official exposition of any system of jurisprudence. Few of 
its opponents can deny that most of these rules can be so 
stated. Behind every code there must be, originally, or 
there must soon grow up, a large body of unwritten, cus- 
tomary law, which the courts can never fail to recognise. 
A code is a product of evolution. It is also a stage in 
evolution. 

« 

This volume is an attempt to sketch the progress of 

American law, public and private, in the two hundred years 

1 See Chapter XL 

* See James C. Carter'f Addresa before the Virginia State Bar AfaoeiatSoa 
on the Provinces o/tht Written and the UnwriiUn Law. 
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from 1701 to 1901, duriDg which Tale College haa been 
growing into Tale UniYereity. It ia but an oatline aketch. 
It deala only with the few main heada of a great aubject. It 
ia not intended to be technical in ita treatment of any of 
them. If it aervea to give the general reader any clearer 
imjoeaaicm of what the American people have accompliahed 
through theee two centuriea, in the field of juriaprudencei it 
will have accompliahed all for which ita authors hope. 

It ia the contribution of the Law Department of Tale to 
the aeriea of vdumea published in connection with the Bi- 
centennial anniveraary of the foundation of the University 
or of the coU^^te achool out of which it haa been evolved. 
Thoae by whcae collaboration the volume has been prepared 
are all engaged in the work of instruction in the Law School, 
and each writes on topics which are or have been included in 
the coursea of atudy under hia apecial charge. 

Frequent referencea have been made to judicial decisions 
contained in the law reports. It is by the aid of such deci- 
sions that the gprowth of American law has been mainly 
attained, and its successive advances definitely marked. No 
one can understand it who does not rate at their proper 
worth these contributions to the development of whatever ia 
peculiar to our national life. 

That this was early felt by the American people ia shown 
by the fact that nearly a hundred years ago they began to 
provide for the proper record and publication, at the public 
charge, of all opinions of our courts of last resort. England, 
since the time of Henry VIIL, bad left it to private enter- 
prise. It was not the interest of the crown to increase the 
audience to which the Judges spoke. But here it was the 
interest of the people to know precisely what the law ynA^ as 
fost as it took shape. They were quite as ready, also, to 
trust their courts as their legislatures to keep the needs of 
society and the laws of society in harmony with each other. 
Statutes have no roots. Judicial decisions are seldom with- 
out them. Statutes spring often from some temporaiy emer- 
gency. They are hastily and inconsiderately adopted and. 
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serving well or ill their immediate purpose, may &11 into 
desuetude. Judgments are the slow fruit of long-fought 
controversies between opposing interests. They rest on prin^ 
ciples of righti and if they advance new rules it is only as 
deductions from these principles, — as new modes of expre«* 
ing established truths. 

This presence in the United States, throughout the last 
century, of a great and steadily accumulating store of puUio 
records, stating the law from day to day as it was actually 
existing and actually enforced, gives the student of Amer- 
ican political institutions, or of American history at laige, an 
immense advantage over those engaged in similar researches 
in other lands. It is accessible to all. It is, so far as it 
deals with the larger questions of social oiganization and 
individual right, intelligible to alL For these reasons free 
use of it has been made to explain or fortify the positions 
taken in the pages which follow. 

The authors of this volume are not insensible of the diffi* 
culties which must always attend attempts of those who~ 
make law their profession to explam it in any of its aspects 
to those whose pursuits have led them in other directions 
and perhaps into broader fields. They hope, however, that 
they have brought together materials which, if the judg- 
ments or generalizations which they have founded upon them 
should seem unsound, will serve to correct them, and to aid. 
others in coming to more just conclusions. One who was 
both a lawyer, a statesman, and a man of ajffairs has said 
that lawyers, in treating of jurisprudence, come bound by 
the fetters of local use and practice, and that it is a science 
which may be, as a whole, best known by the general student 
of civil government. 

''Qui de legibns soripseruDt, omnes, vel tanquam philoso- 
phi| vel tanquam jurisconsulti, argumentum illud tractaveront. 
Atque philosophi proponunt multa, dictu pulohra, sed ab usu 
remota. Jurisconsulti autem, suae quisque patriae legum, vel 
etiam Bomanarumi aut Pontificiarumi placitis obnoxii et addioti, 
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jodieio sinoexo non ntuntari sed tanquam e vincalis sarmoei- 
Dintur. Certe cognitio ista ad viros civiles propria speotat; 
qui optime nonint, quid ferat societas humanay quid salos 
popali, quid aequitaa naturalia, quid gentium morea* quid re* 
mmpuUicamm formae diversae: ideoque posaint de legibus, ex 
principiia et praeceptia, tarn aequitatia naturalia, quam politioes» 
deeemere*"^ '^" 



WhateTer may be true of philoeophers, lawyers must 
frankly accept tiiese criticiaina for themseWea. They are 
apt to be technical without knowing it. Their horizon is 
too often bounded by what ia to be seen from their court- 
houae dome. But thia volume, as it ia limited to a local and 
national atudy, ia, at leasti leaa open to the main objectiona 
taken by Liord Bacon to professionalism in authorship than if 
its scope were wider. It is simply a statement by American 
lawyers of the development thus fkr of American law. 

1 Bacoo'i Work», ed. ol 1803, YIL 438; Ik A^mentU Sdenilarum, VIIL 3, 
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BT SIMEON B. BALDWIN, MJL, LUX 

There can be no constitutional law where there is no con- 
stitution. That| to an American, seems to have been the 
condition of England at the beginning of the two centuries 
which are the subject of consideration in this volome, and 
it was hardly less such at their dose. 

In 1701 a grandson of Charles I. was upon the throne, 
and still another of the Stuart reigns was to follow. The 
royal veto was interposed to defeat the will of Tb«Brhiih 
Parliament as late as 1707. In the standard edi- <>»»tit«tioo. 
tion of Cowers Interpreter^ or Law Dictionary^ published at 
London in 1727, we find under the titie King these among 
other words of description: ^He is eupra Legem by his 
absolute Power. Bract, lib. 1, cap. 8. Kitch. s. 8. And 
although for the better and more equal Course in making 
Laws, He do admit the three Estates, that is. Lords Spirit- 
ual, Lords Temporal, and the Commons, unto Council: yet 
this derogates not from his Power; for whatever they Act, 
he by his negative Voice may quash. See concerning this 
Smith de Rep. Anglor. lib. 1, cap. 8, and Bractan^ lib. 2, 
cap. 16, num. 8, and Britton^ c. 89. • • • He may alter or 
suspend any particular Law that seems hurtful to the Publick. 
Blackwood in Apologia Regum^ eap. 11/' 

There were many Englishmen who would have denied 
these positions, but they would simply have transferred this 
attribute of absolutism from the King alone to the 
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Lords, and Commoiis. No one disputed then, no one die- 
pates now, that a simple Act of Parliament can change the 
most fundamental laws of the realm. They were so changed 
by the Act of Settlementi which passed over the natural heir 
to the throne, imposed a religious test upon the sovereign, 
and estaUished the Hanoverian dynasty. Parliament, says 
Blackstone, is ^ the place where that absolute despotio power 
which must in all governments reside somewhere is entrusted 
bjr the constitution of these Kingdoms. ... It can change 
and create afresh even the constitution of the Kingdom and 
of parliaments themselves. • • • It can, in short, do evexy* 
thing that is not naturally impossible.''^ 

It was the good fortune of the American colonists that 
among the settled rules for the construction of an Act of 
»« ^ . Parliament one was that it should not be deemed 
•f RiiriiMitBt to extend to any colony which was not by express 
terms included in its operation. The only British 
colonies, at fiist, were those in this country, and they were 
left for the most part to the direction of tiie crown. This 
was in each case regulated primarily by charter. 

Early in the eighteenth century a claim was put forward, 
and for many years maintained with apparent confidence by 
some, that the Act of Union between England and Scotland, 
adopted in 1707, had superseded all prior regulations as to 
American religious establishments. This Act, it will be 
recollected, preserved in perpetuity for each country the 
church then established there, the provision in reference to 
the Church of England being that it should so continue in 
England and the ^Territories thereto belonging." In behalf 
of Episcopalians in America, and with the sanction of the 
Bishop of London,' to whose see they were, in a measure, 
attached, it was contended that as the colonies were settled 
on territories belonging to England, they came expressly 

1 CMiiiiefilan>«,L*iea 

* Chalmera, Opimimu of Lawyert, 44, 50. The crown Uw officen, witboat 
•Bfiportlfig thif doctrine, ndTiaed that no ecdeiimstical sjrnode conld be cftUed 
bj na Americnn colon j, without the xojal Ucenae. Ibid. 
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within the terms of the Act. Dr. Donglaas, an rDtelligent 
and generally candid historian, asserted this so late as 1758| 
in the second volume of his Summary^ The JTew Jenej 
Archives show that in a report by the Attorney-General of 
that colony, made in 1772, objections on the same ground 
were stated to the grant of a charter for a society in aid of 
the widows and families of ministers of the Seotoh Prea- 
byterian Church. The Governor and Council granted the 
charter, notwithstanding; but on the ground that it consti* 
tuted merely a charitable and not an ecclesiastical corpora- 
tion. The sounder doctrine, however, evidently was that 
as the term ^territories,** in the Act of Union, was fairly 
applicable to such merely territorial dependencies as the 
Channel Islands, it could not be extended by constructioD 
to colonies not named, which were in the setUed enjoyment 
of legislative powers.' 

It is in the colonial charter that we find the germ of 
American constitutional law. Each of these^ whether of the 
proprietary, provincial, or republican tjrpe, was owcotooid 
the fundamental law of the jurisdiction, accord- «*>*rtei». 
ing to which ite government was to be organized and admin- 
istered. Except that it was not self-imposed, and that it 
was subject to revocation without the consent of those for 
whom it was made, it answered very nearly to our modem 
conception of what a Constitutioh should be. It was a brief 
document, laying down a general scheme of political organi* 
zation, granting large powers of legislation and adminis- 
tration, and imposing a few, and but a few, fundamental 
restrictions. 

Connecticut was so well satisfied with hers, that she re- 
tained it, with few modifications, as the foundation of her 
system of civil government until 1818, and Rhode Island 
clung to hers in the same way for a quarter of a century 
longer. On the other hand, those charters which reserved a 

1 pp. lt\, 149, S3S. 

s See DoeumenU rdaXimg to tk§ Coimtial ITigtorf of New York, VH S78; 
Beardalej, HiMtorg of the Episcopal Ckurdi in Cmnoeticui, L Sa 
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eoQtrolliiig admiiiktmtiTe aathority to a loyal governor or to 
jnopiietaries were a constant source of popular disoontttit. 

The supervising power of the crown resided nominally in 
tiie King in Council; really in a committee of the Coundl 
without the King. Certain members of the Privy Council 
were thus made a standing tribunal, by the name of the 
Lords of Trade and Plantations. By their authority any 
colonial statute could be set aside as unauthorised l^ the 
charter, and the judgments of the colonial courts re-ezamined 
and reversed. From 1718 down to the treaty of peace with 
the United States in 1788 they were provided wiA a special 
counsel of their own, besides being entitled to call on the 
Attorney-General and Solicitor-General for advice.^ 

In one respect this royal prerogative, which was not in- 
frequently exercised, was favorable to the development of 
American liberty and law. It secured a certain unitf of 
movement in their growth. It produced symmetry of form. 
It built up a sentiment of common nationality. It promoted 
the study of legal institutions. It helped to rear an Amer- 
ican bar, worthy of the name. 

The first great lawsuit, however, ajffecting the American 
colonies was brought by the crown before the ordinary courts 
of justice at Westminster. This was the indictment in the 
King's Bench against those who had been incorporated by 
the name of the Governor and Company of Massachusetts 
Bay. They were charged in quo warranto proceedings with 
usurping the franchise of exercising powers of civil govern- 
ment in Massachusetts under a charter which contemplated 
nothing more than the conduct of a trading enterprise, hav- 
ing its seat in England. This was in 1 635, five years after 
Winihrop and his association had carried their patent across 
the sea, and transformed their court of assistants, meeting 
occasionally in a private house at Loudon to perform the 
functions of a board of directors of a business corporation, 
into a legislative assembly, sitting in Boston, and decreeing 
sentences of life and death. 

> ChaloMii, OpinioMo/Lawftn, 9, II. 
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The main question made was whetber sneli a cc^pany 
could convert itself into what the lawyers of tiie time styled 
^a coiporation on the place,'* that is, could have its adminis* 
tration transferred to the place which was the actual centra * 
of its business ajffairs. The judgment upon this went 
against them, but bj later decisions was pronounced un* 
sound. ^ 

Another question of no less importance was as to how far 
the power of legislation was conferred upon the colonial- 
assembly. That no such power could be claimed was argued 
with great force by one of the Connecticut clergy, Rot. 
Gershom Bulkeley, in an attack upon the gOTemment of 
Connecticut, published in London in 1692.' 

During the seventeenth century there were no judicial 
proceedings on this side of the Atlantic which deserve to 
be remembered as legal precedents. The only considerable 
courts were the (jeneral Courts, that is, the legislative assem- 
blies, or the Governor and CounciL Occasionally a few law* 
books were imported for public use,' but there was seldom 
much need to consult them in the course of a trial. The 
questions were simple, and the justice rude. 

The legal profession can hardly be said to have had an 
existence in the English colonies in America during the 
seventeenth century. No profession can long timmiIt 
maintain a footing in any community unless its Americwibtf. 
members can earn their living by it. In the early days of 
the colonial era there was little form or regularity in what 
they had of judicial procedure, and the pecuniary interests 
involved were seldom large. As any important controversies 

1 TnltTtj.Hitt, of New England^ L 307 ; Commonwealth v. Koxlmzy, 9 Gn^t 
(Man.) Reports, 451, 4S0l 

s Win and Doom, or tbe MiMriee of Connecticnt bj and nnder an Uaorped 
and Arbitnurj Power. Ccmn. Hi$t. Soc, Collectiain, IIL 69, 112,181, SSS. 

' Thna in 1647 the General Conrt of Massachnaetta Toted to impoii lor tha 
nse of the magiatratea two oopiee of each of the following books : Coke oo little 
ton, New Terms of the Law, Dalton's Justices of the Peace, Coke'a Reporta,Coka 
on Magna Chaita, Books of Entries. Ma$$, Col, Aec^ IL 21 2. See alao a referenca 
in 1650 to the work known aa Lex Mereatoria aa an anthoritj oonoeming Biail> 
time affairs, /il., IIL 198. ^ 
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over matten of property were heard before the Goremor and 
his Council, or the General Courti advocates required a 
knowledge of politics rather than of law. 

The trained lawyers on this side of the Atlantic were few. 
Of those who had studied at the Inns of Court, Massachu- 
setts had probably more than any other colony,^ but they 
had gone tliere from other motives than that of pursuing 
the legal profession. It made them better magistrates, and 
helped them to office ; but perhaps for that very reason they 
were of opinion that, before competent Judges, causes could 
be tried quite as well without the intervention of a bar 
between the party and the State.' 

In the Massachusetts Body of Liberties, adopted in 1641, 
it was expressly provided that those who pleaded causes for 
others should receive no compensation for it.* Not improb- 
ably this clause was inserted to get rid of the only practising 
attorney then in the colony,* a well-read man and a skilful 
conveyancer, but whom the General Court, not long before, 
had been forced to call to account for tampering with the 
jury in a cause before the Quarter-Court, in which he was of 
counsel. Practising lawyers were also debarred from a seat 
in the General Court That being the principal tribunal for 
the trial of litigated controversies, it was thought unfit to 
have one sit in it as Judge, who might the next day appear 
as counsel for one of the parties in an inferior court* 

Virginia at first contented herself with limiting the fees of 
attorneys for services in c6urt, but in 1645 followed Massa- 
chusetts in excluding them altogether from pleading causes 
for remuneration, and maintained this policy until 1662. 
She had rather a numerous bar by the close of the seven- 

^ Wintltrop, BelHngHani, Homphraj, Dndlej, Downiiig. Ward. Niu Book of 
Tkomoi Led/ord, xt ; Hildreth's Hisi. of the UniUd Staioi, L SIL 

* Winthrop, BUiorjf, IL 3S. 

* This was drawn bj ReT. Nathaniel Ward, who had been an "ontor barris- 
ter" in England before taking orden in the chnrch. Palirej, HioL of New 
fb^kntf , n. S6. 

< Thomas Leehfoid of Clement's Inn. See his Noio Book^ zzi, ISS. 

* Bntchittson's Him. ^ MoMoatkooom. IXL 104. 
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teenth centuiy, but few had received anything in the nature 
of a legal education.^ 

Connecticut had the good fortune to number among her 
first planters an English barrister of great ability, Roger 
Ludlow. He framed her original Constitution, or ^ Funda* 
mental Orders,'* and, wliile borrowing a good deal from the 
^^ Body of Liberties ** of Massachusetts, did not incorporate 
the provision excluding ** mercenary attorneys.^ After he 
left the colony for Virginia, laws were adopted forbidding 
their employment for the defence in proceedings for criminal 
misdemeanors, and in 1667 this was enforced by a penalty of 
a fine or an hour in the stocks, with an exception in bvor 
of any that should ^speake directly to matter of law & with 
leave from y* authority p^isent.'** Early in the next century, 
however, she made provision for the admiBsion of attorneys 
as regular officers of the court, the number being for a few 
years limited to not exceeding three in the. largest county, 
nor two in each of the others.* 

If there were few educated lawyers in the countiy during 
the early part of tlie^seventeenth century, there were still 
fewer at the beginning of the next. Those of the original 
immigrants who had received their training, such as it was, 
in England had died or gone back, and there had been 
slender opportunity on our own soil for giving thorough 
instruction in any subject, except it might be theology. 
Harvard was long the sole source of supply, and when 
William and Mary, and Tale, came in to reinforce her, their 
graduates, few in number at best, naturally found their place 
in the ministry or in public office, rather than in a calling 
not yet recognized as a distinct and honorable profession.* 
In North Carolina it was thought necessary to provide a 
remedy against incompetent practitioners by making attor- 

1 HQdreth, Hitit. of tkB United StaU$, 1 337, 516 ; WiTUam and Afarp CcOtf 
Quarterty, YIIL SSS. 

• Colamial lUcardB^ IL 59. 

• Judicial and Civil History of Cmmetticui, 1S4. 
« IinUretli. HitL of the United Slatee, IL 513. 



^■iWMPI«P«PiPBV«N«aMP"«"MMp^Hl^i^M«9iWM*OT«Hi««M|^^nnHB|BI 



16 C0N8TITUTJ0NA L LAW 



neys liable for douUe damages to clients suffering from their 
negligent management of a cause. ^ The valuable records 
of early lawsuits, published in 1809, under the name of HarrU 
f MeMmrjf^9 Beports^ show that there were from the begin- 
ning of the eighteenth century well-read and aUe lawyers in 
Ma^land, but their number was exceedingly smalL 

In every colony but Massachusetts the percentage of col- 
1^ g^raduates to the total population was very inconsider- 
aUe. As late as 1745 there were but fifteen of them in the 
whole province of New York.* In Massachusetts herself, 
John Read was the only native-bom lawyer who rose to real 
distinction before 1760. 

In passing, however, from the first to the second half of the 
century, there came a turn in the tide for the bar. George 
Chalmers came from Edinburgh to Baltimore, and there were 
other lawyers of eminence in both Maryland and Pennsyl* 
vania.* John Adams, writing in 1756, speaks of law stu- 
dents as very numerous,* and his own line of reading shows 
that there were some of them at least who built on solid and 
scholarly foundations.* 

As the Revolution drew on, it was found, as early as 1765, 
that there were lawyers enough in New York to make them* 
selves recognized among the forces to be reckoned with by 
the government in the endeavor to enforce the Stamp Act| 
although Sir William Johnson wrote to a friend that the mo- 
tive of their opposition was the apprehension that their ^ busi- 
ness must decrease from the duties on Law proceedings.*'* 
In this colony attorneys at law were appointed by special 
license from the Governor. One hundred and thirty-six had 
been thus admitted to practice during the sixty-eight years 

i This WM in 174S. Seat e^iVl C, IUt. of 18S1, L IM. 

• Tkt YaUBook^l.^95; Sanderson, Livm q/ UU SignertoftU EManUimof 
Imd€p€md€me$, UL 171. 

• Chalmers, in his Opinum$ ofLawif€n,qu<jitm ssTeral of American eompoei> 
tion on oolonisl qnestiooa. 

« Lift and Workg, L 87. 

• /(f^ L 46; IL 46, 4S, SO, 80, 108, 148. 

• Documentary Hutor^ of New York, IL 888. 






) 



CONSTITUTIONAL LAW 17 

immediately preceding the Reyolation,^ or an average of two 
eacti year. In the South, several of thoae who took a lead- 
ing part in the Revolution had been educated for the bar in 
the Inna of Court at London;* and during its oouise JefEer- 
son, as a visitor of William and Mary College, introduced 
there a chair of Law and Police, which was filled by one of 
the most eminent Judges of the day. Chancellor Wythe, in 
whose first class, formed in 1779, John Marshall studied the 
principles of the science which he was afterwards to expound 
as Chief Justice of the United States.* 

Not, however, till independence had been actually accom- 
plished did the American lawyer, as a lawyer, come to 
occupy a large place in the public eye. He attained it then; 
in no small measure, because he had now no competition to 
meet from the English bar, and this because thenceforward 
American causes were to be tried at home. There were also^ 
now, new questions to be decided, growing out of the Revo- 
lutionary war. The rights of British subjects to reclaim 
confiscated property were pressed in every State, and the 
points involved were argued here with at least as much 
ability and learning as they were, during the same period, at 
Westminster.* 

The proceedings of a legal character In which the colonies 
had always been most interested were those which took place 
in England concerning their own charters. These were not 
matters which they could handle for themselves, and their 
agents at London were obliged to rely on English counsel. 
The correspondence, however, between their governors and 
the home authorities, as well as the reports of the colony 
agents, kept those who were at all in public life somewhat 
familiar with the legal principles which were involved. 

1 In the Bfatter of Cooper, 22 New York Reports, 67, 7S. 
s Sanderson, L%f>t» of the Signers, IIL 11 ; IV. 5. 

* Papen of the American Hietorieal Ateoeiation, IV. ISS «f Mf . 

* Compare, for instance, Dnlanj v. Wells, 3 Harris & McHenr/a (Maiylaad) 
Reporu, 20, and Georgia v. Brailsford, 3 Dallas' United States Reporti, I, with 
Wright 9. Nntt, 1 H. Blackstone'a ReporU, 136, and Ogden «. Folliott, 8 Dam- 
f ord a Eaat'a Reports, 726. 
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AH Uie etriier eolonial charters were soch ae were appro- 
priate for the rq^ulation of a trading adventure, or land 
Th» growth •€ speoulation* Those to whom they were granted 
& «Siii|!!U occapied the rektion of shareholders, and elected 
MiBf Scat«. th^ boards of direction and government to sit 
in England. Long before 1701, these boards in most of the 
colonies had becoi replaced by local legislatures, meeting on 
American soil, and the authority of foreign proprietaries was 
soon to be withdrawn in all. The crown law officers, how- 
ever, were disposed to minimize the legislative powers thus 
conferred. Massachusetts, they held in 1708, could not set 
up a separate court of equity, although her charter author- 
ized her to constitute courts of record for the determination 
of alf manner of pleas and causes, *^ whether the said pleas be 
real, perscmal or mixed.** ^ 

It ir not surprising that English and American lawyers 
should have been inclined to look at the powers of the colo- 
AppetU to ^^^ assemblies and courts in very different way§. 
^oiiiniid? "^^ doings of the original companies, under 
MBtt. which the British plantations here were made, 

were, of course, as they took place in England, fully subject 
to control by the English courts. But until the eighteenth 
century, as to transactions on American soil, some of the 
colonial governments denied, not unsuccessfully, any appeal 
from their sentences. io the King in Council.* 

Partly in consequence of this,' in 1701 a bill was brought 
into Parliament to restore to the crown direct authority over 
all the American colonies not then under royal Governors.* 
It was defeated, but early in the reign of George I. a similar 
measure was again pressed. In the ^^ cases'' filed then by 
some of the colonial agents the fundamental difference be- 
tween the republican and the proprietary systems of colonial 

1 Clialiiien» Optnims ^Lawyen, 195. 

• ntkin, Hisiorg of ike Untied Stale$, L 125. 

* See the AddnM of the House of Lorde in 1705 for the Relief of the Prorince 
of Cerolina, for a iririd statemetit of the grievances under the old tjitem. lU- 
part ofikt Aturictm Bittorieal Auodatiom for 1892, 28. 

« PStkin, HUiarg i^ftU UniUd Statu, L 124. 



^ 



I 



CONSTITUTIONAL LAW 



19 



administatition was clearly brought out If franchises granted 
to great proprietors were revoked or abridged, just oompen- 
sation could be made: if those enjoyed by all free citizens of 
a colony which had been empowered to make laws for itself 
should be impaired, there was no redress, for there was no 
one in particular to whom to make paymenti and if there 
were, liberty was beyond price. 

The system of judicial appeals to the King in Council was 
worked out with more and more precision as the eighteenth 
century advanced.^ It continued to be distasteful to the 
colonists ; but they could only oppose it by indirect means, 
such as requiring the appealing party to make a deposit of I 
money, or give heavy bonds for payment, should he lose, of 
his opponent's costs.* Occasionally, also, we find the Amer- 
ican courts declining to carry out an order reversing their 
decisions, on the ground that it did not conform to the local 
practice established under authority of the charter.* 

Some of the judgments rendered by the King in Council 
denied validity to colonial statutes which were of the first 
importance. Such was that in the case of Winthrop v. Lech- 
mere, rendered in 1727,^ by which the rules of inheritance 
which had been followed in Connecticut for nearly a hundred 
years were set aside as contraiy to the laws of England 
respecting primogeniture. ^ 

Certain political ideas were thus firmly embedded in thel 
American mind. One was that every statute was subject 
to be set aside if its enactment transcended the 
powers conceded in the charter to the colonial rapmiMiAv 
legislature. Another was that there was a su- •^'^'•'^ 

1 See the iDstnictions as to aHowing Appeals in all canset iDTolving X500, mhI 
to the Ooreroort of New Hampshire, Massachnsetts, New Jentj, PeniisjlTaiil% 
Virginia, and Soath Carolina in 1753. NewJenejf Arekicet, let Series, YlfL 190.' 

* A PennsjWania statute passed Jn 1715, to this effect, was repealed bj ths 
Lords Justices in Council, in 1719. Pennsylvania Stntutf at Larg^^ IILSS. 

* Such was the case of Frost v. Leighton in the Superior Cooit 0f Jndicaliiis 
of Massachusetts, decided in 1738. Am. Hiil. Revitw, IL SS9. 

« Cclonial lUcordt ^f Coitngetiaa, VIL 571, 191. 
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pieme law — the common law of England, modified in laie 
instances bj Act of Parliament — which was one and the 
same for every colony, and that if any of their judicial tri* 
Inmals ftdled to respect it^ the judgments could be reversed 
by an imperial court of appeaL 

The jurisdiction of the King in Council, maintained 
hardly more for the protection of the royal prerogative than 
to repress the development of any distinctively colonial and 
un-English jurisprudence, thus served directly to prepare the 
way for the American theory of constitutionid law. It sup- 
plied some of the necessary conditions by familiarizing our 
people with the elementary conceptions, the institutional 
prerequisites, out of which it must grow. No American 
jurisprudence, with a character of its own, could come into 
existence until there was a bar competent to shape it : a 
popular movement towards setting its foundations on definite 
principles of republican government; legislatures able and 
ready to beg^n the work of systematic codification; and courts 
of appellate jurisdiction with power to give unity and form 
to the proceedings of all inferior tribunals. 

For twenty years before the outbreak of the Revolution, 
the American lawyer bad been coming to the front. Wealth 
Legal tdncft- was increasing, and property interests required 
•ightoenth Tdon of his carc. Law books were largely im- 
««n*«T- ported.* It is believed that more copies of Blacks 

9tofU*9 Commentariei^ during the eighteenth century, were 
sold in America than in England. Their elegance of literary 
form appealed more strongly to our bar. Blackstone was 
the first English lawyer, for a hundred and fifty years, who, 
while in the practice of his profession. Lord Campbell has 
declared, paid the slightest attention, in writing, to the 
selection or collocation of words.* The French written on 
government and jurisprudence, of the new school, like Mon- 
tesquieu, were also read in this country. Legal education 

> See American Hidorical Auoeiattom Report for 1895, 20S, 806; Documentary 
HiOorg if New York, IV. 930, 114S. 

* Licte o/tke CkirfJutUeee o/Englamd, UL 47ft. 
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was made the subject of legislation. New Jersey pxesoribed 
a term of preparation for the bar longer, as respects its high« 
est positions, than any State now requires, and provided for 
finally crowning the successful counsellor with the title of 
sergeant at law.^ Her Judges wore the official gown,* and 
so did those in several of the other colonies.* The control 
of public affairs was passing from the hands of those who, 
like Franklin and Trumbull and Washington, were not law* 
yers, to those who, like Adams and Jefferson and Johnson, 
were. 

In 1754 a Congress of commissioners from seven colonies 
was held at Albany, at the request of the Lords of Trade 

and Plantations, to concert measures of defence ^ . 

against the French and Indians, and frame a inflooiMaf 
general plan of union.* Franklin drew up such a ^^**** 
' plan and the Congress approved it. It would have set up 
a general American government, including all of the ^old 
Thirteen"' Colonies except Delaware and Oeorgia, much 
after the pattern of that of the present Dominion of Canada. 
Tlie legislative authority was to have power to lay taxes 
for purposes of common defence.* The lawyers rose up in 
a body against this scheme, when it was presented to the 
colonial assemblies. To give, they said, any power to tax to 
such a ^ Grand Council '* as was proposed would be subver- 
sive of the privileges of free -bom Englishmen as guaranteed 
by the colonial charters.* 

As the trading charters were one after another revoked or | 
annulled, and the prevailing type of government became one 
in which the principal officers owed their appointment to the 
crown and were clothed with a veto power, the position that 

1 Sandenon't Live» ofih% Signen, JH. S9, S4. 

• Ibid.^ lOS. . . 

• Life and Workt of John Adam§, IL ISS. 

• Cartii, Hittary of the Conttituiiom, I. S. 
^ It is printed in Trombnll'i Hittorg o/Conneetieul, IL 541. 

• Mauachutetti Hiiioriad Soeieiy CoUectiom, VIL 207-809 ; Tramlmn, ffutorjf 
of Connecticut, IL S5S. 
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every American vras inherently entitled to all the rights of 
the people of England was more and more strenuously as* 
serted« Magna CKarta was now appealed to 



tbst AoMri- of tener than the colony charter, and there was a 
Mtaof disposition to recur to fundamentals in politics 

^^"^* which showed itself in all the great State papers 
that were produced here during the decade before the Revo- 
lution, as well as during that which followed it This spirit^ 
indeed, showed itself as early as 1754, when objection was 
made to the charter prepared for King's College in New 
York. It was proposed to insert a clause conferring upon 
it the right to appoint a repi-esentative in the Provincial 
AssemUy.^ This had been done in the previous century 
without question, in the incorporation of William and Mary 
College in Virginia, but the rights of the people to speak for 
diemselves and tax themselves had since attained a much 
higher degree of recognition by the crown, and the promoters 
of the new institution were obliged to relinquish their hope_ 
of making it a factor in the civil government of the colony. 

Independence necessarily brought about a reconstitution 
of the judicial system of every State, and at the close of the 
Ow SaprtiM Revolution Georgia was the only one which was 
ODOTto. found without a supreme tribunal of last resort* 

In some, as, for example, in New York and New Jersey, the 
ancient system was preserved of making it half a judicial and 
half a political body : in most it was now made strictly judi- 
cial in its composition and its functions. 

The way was thus opened for securing certainty and pre- 
cision in the laws of each State as fast and as far as they 
R.-oft«- might become the subject of adjudication. But 
to do this it was necessary not only that cases 
should be ultimately decided by one authority, but that the 
nature and scope of the decisions should be made generally 
known. Idem est non etu et nan apparere. Hence came the 

1 DotMmtnf% rdativt to iU Colonial ffittorif of New York, VIIL 678. 
• Hildnih, HUiory tfthe Uniud Statu, III S7S. 
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necessity for puUishing judicial reports, the fint of wbieh* 
appeared from the press of a coontrj priDter in Litchfield, 
Connecticut, in 1789. Its aathor had been one of the sta* 
dents at Tale who left it to serve in the Revdntioiiaiy Anny, 
and had received from her the dq^ree ol Master ol Arts in 
1787. His work had been made possible hj a statute of 
Connecticnt passed in 1784, on the recommendation of Roger 
Sherman and Richard Law, requiring the Judges of the 
Supreme and Superior Courts to file written opinions, in 
disposing of cases on pdnts of law, so that thej mig^t be 
properly reported and ** thereby a foundation laid for a more 
perfect and permanent system of common law in this State.*** 

The absence of any reports earlier than Kirby*s has made 
it a subject of dispute when the first American judgment 
was rendered which declared a statute void because it was 
unconstitutionaL 

Probably it was one pronounced in New Jersey.* That 
State was one of the first to act under the recommendation 
made by the Continental Congress on May 10th, A^adgiif 
1776, that in all colonies which had not already SSSSww 
established a government ^sufficient to the exi* ^^^ 
gencies of their affairs,'* the ** assemblies and conventions** 
should proceed to ^ adopt such government as shall, in the 
opinion of the representatives of the people, best conduce to 
the happiness and safely of their constituents in particular 
and America in general ** * A Provincial Congress then sit- 
ting in New Jersey, immediately issued a call for the election 
of a new Congress or Convention to meet in the latter part of 
the same month, and this body when it assembled assumed 
the functions of a constitutional convention.* The form of 
constitution which it adopted was never submitted to a 
popular vote, but it was received with general public acqui- 

1 Kirbj'i Reporti. 

* Statuif of Cotmedicvt, Revbiofi on784. p. S07. 

* Virginia hus claimed priority in principle, but the precedent Is budlj asde 
out. See American Jlutorical Review, L 444, Case of Joiiah Phllipa. 

* Joumal$ ofCongrti$f IL 1S$. 

* Jameeon on CoNif iihIimni/ Cmrciilieiif, f ISt. 
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escence, and accepted as the fundamental law of the State 
nntil replaced by another Constitation in 1844. Among its 
provisions were ^ that the inestimable right of trial by jury 
shall remain confirmed as a part of the law of this Colony 
without appeal, forever;** and that every member of the 
legislature should take an oath not to assent to any law, 
vote, or proceeding that would annul or repeal this requirer 
ment^ Soon afterwards, however, a statute was enacted 
by tlie legislative assembly permitting, under certain circum- 
stances, the trial of a cause before a juiy of six. This, in 
the case of Holmes v. Walton, was adjudged to be void, 
because contrary to the Constitution. The date of this judg- 
ment, although formerly put later, it seems now to be estab- 
lished was 1780.* 

Similar decisions followed in other States: some in those 
where royal charters were still regarded as in substance an 
expression of the fundamental law; and others where these 
had given place to formal Constitutions emanating from the 
people or those who assumed to represent them.* In one of 
these the Articles of Confederation, under which the United 
States were then organized, were thus upheld as of para- 
mount authority.* Jefferson was among those who, at the 
time, seems to have approved this doctrine. So the Con- 
tinental Congress, he wrote to Adams, early in 1787, had 
been jrielded parts of the sovereignty of the States, adding: 
**' It has accordingly been the decision of our courts that the 
confederation is a part of the law of the land, and superior in 
authority to the ordinary laws, because it cannot be altered 
by the legislature of any one State.*'* 

1 Poore't Ckarign and QmMuiion$^ It ISIS. 

* American Hittorhal Revitm^ IV. 45S. 

* Commonwealth v. Caton, in Virginia, 1782. See 4 Call's Reports, 5; 
Thajer't Coiu an Conttituiianal Utw, L 55. l*be Symibnxy Case, in Connectl- 
cnt, 1784-5, Kirby's Reports, 444, 447, 453. Trerett v. Weeden, in Rhode Island, 
1786; Bajard v. Singleton, in North Carolina, 1787 ; see Coxe on Judicial Pomar 
and UntonttiMionai Legigiatiam^ S94 ei $eq, 

* Bayard v. SingletoOt mqtnu 

* Life and Warkt rfJokn Adam9, IV. 579. 
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When the form of the present Constitnticm of the 
States was under consideration in the Convention of ITST^ 
Governor Randolph of Virginia proposed a resdation ^ that 
the executive and a convenient number of the national judi- 
ciary ought to compose a council of revision, with authority 
to examine every act of the national legislature before it 
shall operate, and every act of a particular legislature before 
a negative thereon shall be final ; and that the dissent of the 
said council shall amount to a rejection, unless the act of the 
national legislature be again passed, or that of a particular 
legislature be again negatived by of the members of 

each branch/* Gerry of Massachusetts opposed this proposi- 
tion so far as it made the judiciaiy a part of the council of 
revision. They would have, he said, **a sufficient check 
against encroachments on their own department by their ex- 
position of the laws, which involved a power of deciding on 
their constitutionality. In some States, the Judges had act- 
ually set aside laws, as being against the constitution This 
was done, too, with general approbation.** ^ 

The first justices of the Supreme Court of the United 
States, while holding Circuit Courts,* asserted the same doc- 
trine, and in 1803 tlmt court confirmed it in one of the most 
masterly opinions of Chief Justice Marshall.* An attempt 
to meet the force of bis reasoning was made by Chief Justice 
Gibson of Pennsylvania, in 1825, in deciding a case in the 
Supreme Court of that State.* It was one in which he dis- 
sented from his. associates, and entered into an elaborate 
argument to show that Acts of a State legislature contrary 
to the State Constitution bound the judiciary, although it 
was not so if they were contrary to that of the United States. 
The distinction thus attempted, though not unsupported in 
principle by the practice of European governments, found 

1 Enioft IkhaU$, v. 12S. 151. 

s In 1792, 2 Dallas' Report!, 410, DoCa, and in 1795, Van Horna'a 
Dorrance, ihid^ 804, SIS. 

* Marbarj v. Madiion, 1 Craneh*a Reporta, 187. 

* Eakin v. Ranb, 12 Sergeant & Rawle'a Reporti» SSQi 
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no fayor wiih the legal profession, and its author formally 
abandoned it twenty years later.^ 

The construction given to a State Constitution by the 
courts of the State is generaUy as binding upon those of the 
United States as is their interpretation of that of the United 
States, upon the State tribunals. 

The general approbation with which, as Oeny said, the 
position that the judiciary were clothed with power to set 
aside unconstitutional legislation was from the first received, 
was largely due to the spirit of reverence for law which has 
always marked the American people, but gained new strength 
when they began to make and administer law for themselves, 
in entire independence of British controL Loyalty to law 
took the place of loyalty to king, Und,er a government of 
laws, not men, it was natural that Americans should come 
to be, as Professor Dicey has said, more thoroughly imbued 
with legal ideas than any other people known to history. 
We had sought to put into our Constitutions whatever guar- 
anties of individual right we thought it essential to maintain 
under all circumstances. But to maintain it against what or 
whom ? If we study them, we shall see that it is the legis- 
lative authority and the executive authority against which 
most of these constitutional barriers are set up, and those 
barriers, of course, could only be made good by the aid of the 
remaining department, the judiciaL 

This national characteristic has shaped the lines of our 
constitutional development. Its influence upon them has 
OnrpoUtied ^^^ Sometimes direct and sometimes indirect. 
*^**^ There has been a steady drift, felt rather than 

seen, towards certain legal and governmental ideals. In his 
LUerary St$tory of America^^ Professor Barrett . Wendell 
asserts that our literature, during the eighteenth and nine- 
teenth centuries, differed and diverged from that of England 
l&i^ely because of unwilling and temporary conflicts of opin- 
ion between the leaders of thought in each country as to just 

^ Norrif 9. CljmMr, % Penn^lTSiik Stat« Reporti^ SSL 

• p.ass. 
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what lights and libertiet weie truly sanctioned by the prin- 
diples of English law which had remained commcm to both. 
There is some truth in this. We have been idealists in our 
conception of social justice; they opportunists. Our litera- 
ture had its rise in Calvinistic theology. Theirs, so fsr as 
the church affected it, breathed a sfnrit less lofty, but also 
less unreal. It was comprehensive and toleranti as became 
what proceeded from an established religion speaking to a 
free people. On our side individual responsibility stood for 
more, with its correlative of individual freedom. This drove 
our literature and our laws towards the maintenance of 
abstract ideals, and the exaltation of individual, that is, of 
private rights. In England, public rights have stood higher. 

These tendencies have not yet spent themselves. That 
which has been the deep, impelling undercurrent of the 
American mind is held in place by the constitutional guaran* 
ties to which reference has been made. 

A new burst of idealism followed the civil war. It found 
voice in the three last amendments to the Constitution of the 
United States. They were, no doubt, primarily intended to 
protect the freedom and security of a single class, the new 
freedmen of the South. But the men who framed them were 
looking farther. They sought in the Fourteenth Amend- 
ment to give all personal rights a new foundation of security, 
— that of the support of the judiciary of the United States. 
They sought this, and they have succeeded. 

It is not within the scope of this chapter to state in de- 
tail the points of constitutional construction that .j^ coiitt„». 
have been settled by the courts since 1776, when t^a^ Couti- 
the earliest of our State Constitutions were 
adopted. 

The right to construe them flowed from the acknowledged 
principles of the common law. They were written docu- 
ments. What is meant by any written document must be 
decided, in case of dispute, by judicial proceedings, and 
decided by the Judge, and not the jury. 
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As to the mode of construing them, it has heen settled 
that the intent of a Constitution as well as of a statute is to 
be derived from the words used and the intention as thus 
expressed, even if it be demonstrable that this was not what 
its framers designed to express, nor that understood by 
Gontemporaiy expositors.^ 

The power of adjudging a statute to be in conflict with the 
Constitution, and therefore invalid, is not one lightly used. 
It is often invoked, but seldom exercised. The statute will 
be supported unless the conflict is clear. It will be set aside, 
even then, so far only as this conflict may require. 

Great weight also will be paid to general popular acqui* 
escence, if long continued, as determining a question of 
doubtful construction. That which would otherwise seem a 
usurpation, when standing through a course of years unclml- 
lenged by pubUc opinion, may receive a certain authority 
from the silence of the people.* 

Inferior courts will seldom venture to pronounce any legis- 
lative enactment void; but, theoretically, they stand on the 
same ground in this respect as those of last resort A justice 
of the peace is as fully bound by his oath of office to support 
the Constitution of the United States as is the Chief Justice 
of the Supreme Court; and it is not supported when a law 
that is inconsistent with it is upheld and enforced. 

So a State court may and must pronounce upon the valid* 
ity of an Act of Congress the protection of which is invoked 
before it, although the attack upon its validity involve an 
adjudication as to its conformity to the Constitution of the 
United States. The courts of the United States and those 
of the States are parts of one general judicial system created 
to administer one general S3rstem of jurisprudence.^ Con- 

1 Dartmoiith College v. Woodward, 4 Wheaton's Reports, 518 : State p. Main, 
69 Connecticut ReporU, 123, 128, 131 ; 61 American State Reporta, 30. 

* McPhenon 0. Blacker, 146 United States ReporU. 1. Marahall acted npon 
thia principle in regard to an earlj Act of Congreea, which he thooght nnoonati- 
tatkmal. Thayer, Lift of John Mankatl, 67. 

* Claflin V. HonMman, 93 United States Reports, 130, 187 ; Morgan v. New 
Toflt Boilding Association, 73 Connecticut Reports, 151 ; 46 Atlantic Reportert 
077. 
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gress has always been anxious to defend this prerogatiTe of 
tiie States. It is a leading feature of the national Judiciaiy 
Act that when a claim founded on the Constitution or stat> .-. 
utes or treaties of the United States is made in a State court 
and sustained, the decision is finaL Only when such a 
claim is overruled, and there is no opportunity to secure a 
reversal under the laws of the State, can there be a review 
before the Judges of the United States, and then only upon 
a writ of error issuing out of the Supreme Courti and there 
only to be heard and determined. 

This interweaving of the State and national courts is ren- 
dered the more easy, because as to matters of procedure 
both are mainly governed by the same law. This QQ^tioiit of 
is the old common law of England.^ commwi kv. 

It is obvious, however, that in determining what is the 
rule of the common law to be applied to a particular point 
occasions may arise upon which courts might di£Fer« 

Thus it is one of these rules that an agent acting within 
the apparent scope of his authority, though in fact exceeding 
it, may often bind his principal. If a shipmaster who re- 
ceived ten boxes for transportation fraudulently signs a bill 
of lading for twenty, and tlie shipper negotiates this bill to 
one who has no knowledge of the facts, who is to lose, he or 
the owner of the ship? Each is innocent of any wrong, but 
one must suffer for the wrong of the shipmaster. The 
Supreme Court of the United States holds, under the com- 
mon law, that the shipowner is not responsible for his agent*8 ' 
act. The courts of the State of New York take the other 
view. To meet the case of such divergences, the Supreme 
Court of the United States introduced in 1842, and has since 
maintained against strong opposition from the courts of sev- 
eral States, what is known as the doctrine of a federal com- 
mercial jurisprudence. 

This asserts that on commercial questions of a general 
character the courts of the United States are not bound to 
follow the lead of any State courts, but may apply the com* 

> Moort V. United States, 91 United States Repofta, 270^ 274. 
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num law as they undentand it, without regaxd to the par- 
ticalar State where the transaction may have taken place. ^ 
The result is that cases involying questions of this nature 
sre sometimes decided for the plaintiff if brought in a State 
Courts and for the defendant if brought in one of the United 
States courts sitting in the same city. 

No special provisions of the Constitution of the United 
States are relied on to support the doctrine which has been 
described. It is rested simply on the inherent right and 
duty of every court to decide questions of common law 
sccording to what the law seems to it to be, unless the legis- 
lature has prescribed some distinct rule to the contrary.* - 

The literary history of American Constitutional law may 
be said to begin with the Abb^ de Mably's Oh%ervation% 
utMvrhit. 9^^ le Gouvemement et U$ LoU de$ £tat$'Uni$ 
wtihrtlftini d*Amirtquej published in 1784,* and which was 

bw. one of the main causes leading to the Defence of 

the American Con$t%tution9^ by John Adams, which appeared 
while he was our minister in London in 1787. Adams' book 
related solely to the Constitutions of the several States, but 
was soon followed by the Federalist^ in which that of the 
United States was expounded, before it was adopted. While 
these works were designed to explain schemes of government 
rather than their effect in administration, many questions of 
law were necessarily considered which have since come before 
the courts for decision. Story's Cinnmentariee an the Can* 
gtUution of the United Statee appeared in 1888, soon after the 

1 Swift p. TvtoD, 16 Peten' HeporU, 1, 19; iee Forepangh v. Delawar*, 
Lftckawinna, k Western R. R. Co., 128 PennsylnuiU State Reports, 207; 18 
Atlantic Reporter, 508. _ 

' In tome of the States a similar doctrine hat been applied to trantacdons 
oecnrring in other Statet. Faulkner v. Hart, 82 New York Reports, 418. 

' DeMabljr insisted ttrongljr on the necessity of a national jndiciarj. Appeals 
for relief bj injured citizens to the legislative or execotire power, lie said, would 
be a poor reliance, bnt " Cetp^rance ou la crainte tTun jugement juridiqut calmerm 
U$ etftriti,'* He saw bnt one resource for Americans : " e'ttt tTetahlir U ConiprH 
Continental juge iuprSme de tou$ lei diff€rend$ gui pawrront $'/Uver cnlrt lu dic€r$ 
^rdru de cttc^en* done lee €taU de tunion." Op, ciL, 198^ 187« 
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publication (which was fint made in 1880) of the reporte 
of the proceediugs of the constitutional conventioinSy out of 
which it sprang. 

The American system of constitutional law has been boilt 
up with little aid from foreign sources. As has been already 
said, England, the source of most of our jurisprudenoe, here 
failed us. What little Blackstone has to say on the subject 
of constitutional law he is content to put into his general 
discussion of the BighU of Penom^ Written constitutions 
had made their mark upon Southern Europe be- cooaUtitional' 
fore the close of the .eighteenth century, and thdr cjjfij!^ 
bearing upon the science of jurisprudence was so m^^SZ 
well appreciated by the French, that when the Directory, iq, 
1797, set up the new Cisalpine republic in North Italy, they 
provided immediately for setting up a chair of constitutional 
law in each of the three universities of Pavia, Bologna, and 
Ferrara. That in the latter was filled first. Political sci- 
ence, which during the preceding half century had been best 
taught in Germany, was now to be applied to a new field ; 
and the first professor of pure constitutional law in the world 
was Giuseppe Compagnoni di Lugo, appointed March 81st| 
1797, Professor of ^Diritto Costituzionale Cispadano* e 
giuspubblico universale,*' in the university of Ferrara. . He 
pronounced his inaugural address in the following May, and 
during the ensuing vacation prepared for publication his first 
course of lectures. The work was printed in Venice in the 
fall of 1797, under the title Elemtnti di diriUo eoitUuxumaU 
demoeratieo ossia Prineipj di giiupuhblieo unineridU.^ The 
latter part of this titie was what was really descriptive of 
the work. The main and almost the only subject treated 
was the general principles of political government and publio 
law. How the particular Constitution of the new repuUio 
would work in practice they had yet to learn, and the time 

1 Book I. chapleii 1-S. 

* " Cispadone " (this, or the Roman, side of the Po) was the eqid?aleiit, for thm 
Italians, of - Cisalpine." 

• Morelli, La Prima CaUedra di Diritto Codituzionalt, Modena» 189S, IS, ia,Sa 
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had not come for its intelligent discussion. In 1884, at the 
instance of Guizoti then minister of the department of public 
instmction, a chair of constitutional law was established in 
the University of Paris. Its first incumbent was Pellegrino 
Eossi, an Italian, who had received his legal education at 
Bdogna, and became the author of a Cow% de droit eanttt* 
tutiannel^ published in 1866. Long before this, however. 
Story's OommefUarie$ had explained the subject in a way 
mudi more satisfactory to Americans, relying for authorities 
on bat two main sources, the Federalist and the great opin- 
ions of Chief Justice MarshalL 

On February 4th, 1901, the hundredth anniversaiy of Mar- 
shall's accession to the bench was celebrated throughout the 
w«^i>^m . United States. ^ John Marshall day " has served 
j^tfjia to make more universal the fame of the great- 

tfwirtHatioad cst of American Judges; but from the day and 
^' before the day of Story's treatise, it had been 

known to every student of our constitutional law that Mar- 
shall first settled its proportions and fixed its bounds. It 
may be added that during his first decade on the bench he so 
directed the course of practice in the Supreme Court as to 
intensify its power as a factor in the government This was 
by making himself almost its sole mouthpiece. Its action and 
tone were thus unified to an extent impossible in a tribunal 
where all the members take part in the delivery of opinions.^ 

No other country could furnish the United States with any 
certain precedents to guide the development of their con- 
stitutional law, for in none was there an acknowledged 
power, not vested in a monarch, strong enough to nullify 
legislation which it deemed improper.^ Ten or more written 
Constitutions had been adopted in different States of Europe 
between the time when that of the United States was ratified 
and the date of Marshall's opinion in Marbury v. Madison. 
He was undoubtedly familiar with the terms of some of them. 
He had been, during the period named, in France, the centre 

1 See Thayer. Uft of John MarJkU!, 54. 

* See Coxe, Judidtd Power and UnamgtUuiional Legidaium, 76» SIS. 
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of all this constitution-making, in a diplomatic capacity. He 
was familiar with the French langoage, — so familiar that in 
one instance he dissented from the judgment of the court over 
which he presided, on the ground that it rested on a fidse 
interpretation of a French term.^ He knew that he was 
asserting what was only, and could be only, under existing 
political conditions, an American doctrine, and he intended 
to put it on solid ground. 

His reasoning satisfied the bar, without whose acquies- 
cence no judicial opinion can permanently stand as law. 
But it did more. It was so simple, sa straightforward, so 
clear, that whoever could read the argument in a candid and 
impartial spirit found himself compelled to agree in the 
conclusions. 

It was, moreover, a necessary doctrine, if our institutions 
were to endure. Under the Articles of Confederation we 
had had a Supreme court for the Confederation, 
to pass upon appeals in Prize cases. Washing- ^^H^'S 
ton was its originator. It was a clumsy device, Sd|Su«*5- * 
and accomplished little ; but it made the people ^^IJJ?!?'**^ 
familiar with the idea of a central power of con- 
trol over State judgments.' When the confederation was 
giving way to the nation, the Convention which framed the 
Constitution of the United States truly declared, at the out- 
set of their proceedings, on the motion of Governor Randolph 
of Virginia, that a national judiciary was as fully a part of 
any working scheme of union as a national executive or a 
national legislature. Our history has verified their opinion. 
In the words of Professor Edward J. Phelps, ^American 
experience has made it an axiom in political science, that no 
written constitution of government can hope to stand, with- 
out a paramount and independent tribunal to determine its 
construction and to enforce its precepts in the last resort'*^ 

1 **En tortant,*' Hndson o. Gacstier, 6 Cranch'i United States Reports, 281. 

* Jameson on The Old Federal Conrt of Appeal, Paper$ of the Ameriam Hi^ 
iorieal Aisociation, IIL 139; and Etsa^i <m the CoMtUuiionai fTiJforjf ^lAs UmUd 
Slaiei, 1. 

* Addttu at tU Centennial CeUbration f^ the Federal Judieiaqf, OiatloM and 
Essajr^, 58. S 
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• 

No better testimony to the truth of this could be asked than 
is afforded by the brief history of the Confederate States of 
America. That was intended to xest on the agreement of 
the several States, and not on the consent of the people. It 
was inconsistent with the genius of such a government to 
have a court with power to enforce its judgments against the 
members of the confederation. Both their provisional and 
their permanent Constitutions, nevertheless, provided for the 
existence of a supreme court for the confederacy. Had one 
been set up, it would necessarily have had power to reverse 
the judgments of the supreme courts of the States and to set 
aside State statutes as contrary to the stipulations of the 
confederation.^ As a question of practical politics, this was 
unpermissible, and no such court was ever constituted.' 
Without it, however, the seceding States could not be held 
to the performance of their mutual obligations. It was the 
story of the imperfect union of the United States under the 
Articles of Confederation repeated again, and with greater 
emphasis. But with a Supreme Court which was really 
supreme the confederacy would have been metamorphosed 
into a nation. 

One of Marshairs successors succeeded in making good 
another inroad by the judicial department upon what in 
other countries has been deemed the province of the execu- 
tive or the legislature. 

In case of the impeachment of the President of the United 
States, the Constitution provides that the Chief Justice shall 
impMcb- preside at the trial before the Senate. Upon the 
mcou. impeachment of President Johnson, the Senate 

set a day for a hearing, and adopted rules to govern the 
proceeding. At the appointed time Chief Justice Chase ap- 
peared, and on taking the chair suggested that as the court 
of impeachment was now first organized it was proper to re- 

1 Thew Constitntioni are prioted in Daris* Rm and Fall of t%« CanftderaU 
Oocernwuntf L 64a 

' Papen of the American Histoneal Auoeiatian, IV. SSS. 
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adopt the rules. It was done, and his part in the bnsinesa, 
as well as its quasi-judicial character, were thus recognized. 
The trial began, and before long an objection was made to 
the admission of certain evidence. Who was to pass upon 
it? A new rule was thereupon adopted, that the Chief Jus-* 
tice should decide all such questions, his ruling to stand as 
the judgment of the Senate, unless a vote should be de- 
manded by some senator. Subsequently his right to vote in 
case of a tie was supported by the Senate, in rejecting a 
resolution of Senator Sumner tiiat the vote which had been 
so cast was without authority under the Constitution. 

The points of possible collision between the State Courts 
and the Supreme Court of the United States were greatly 
multiplied by the adoption, soon aft^r the close TiieFbarteeiith 
of the civil war, of the Fourteenth Amendment ^ "" ^ " * ^ ' 
to the national Constitution. 

That, as has been already intimated, made the United 
States a guarantor, to a certain extent, of the general rights 
of person and property to all within the jurisdiction of a 
particular State who find themselves unjustiy treated under 
its authority. Our judicial reports are full of cases where 
claims of this nature are set up, which could never have 
been raised prior to 1868. 

At first the Supreme Court of the United States endeavored 
to minimize the scope of this Amendment, and limit its effect 
as far as possible to the protection of the colored race.^ This 
ruling, however, was by a bare majority of the Justices 
and was soon reversed. The new guarantees of personal 
rights, it is now held, apply to all men, of whatever race, 
color, or citizenship, and also to corporations, lawfully doing 
business in a State, whether foreign or domestic* 

A large field of litigation previously occupied by the State 
courts only has thus been opened to those of the United 
States. They are now bound to give a remedy should any 

^ Slaughter Hoom Cases, 16 Wallace's Reports, S6. 
s Uglden v. Hardy, 169 Uoited States Reports, 366. 
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State ^deprive any person of life, liberty or property without 
due process of law,*' or ^deny to any person within its 
jurisdiction the equal protection of the laws." The State 
courts may think that property has been taken by due process 
of law, but the United States courts be of opinion that there 
was want of due process.^ In such case the whole procedure 
under State authority, whether legislative, executive, or 
judicial, may be set aside. Nor can this be effected only 
by the Supreme Court of the United States. The Circuit 
Courts of the United States, if appealed to in an original 
suit, have the same power, and their mandate may defeat the 
execution of a judgment of the State court of last resort 

It is for the federal courts also to say, in case of dispute, 
what ^ liberty ** is ; and they have given it the widest inter- 
pretation. It includes, for instance, freedom of contract. 
No State, therefore, can limit a man's right to sell his labor 
or to hire labor, on his own terms, except so far as the good 
police of society may require.^ 

In this way the Fourteenth Amendment has readjusted 
the relations of the State to the United States in matters of 
fundamental concern, and reset the very foundations of our 
political system. Of the constitutional questions as to per- 
sonal rights which are in litigation in American courts at 
the present time, a large majority probably arise unde]^ the 
first section of this Amendment. 

The Fifteenth Amendment has been interpreted with less 
liberality. That strikes directly at the political prerogatives 
The Fifteenth ^^ ^^ Stitc, with regard to its own people. It 
Amendment, jg 2k denial of autouomy. So far as it forbade 
the exclusion of the negro, because he was a negro, from the 
liallot, it has been obeyed, and ^vas self-executory. -But it 
has not been held to prohibit resort to educational or prop- 

1 Norwood V. Baker, 172 United Sutei Reports, 269. 

* State V. Jnlow, 129 Mimonri Reporto, 163 ; 31 Sonthwestem Reporter, 7S1 ; 
Frorer v. People, 141 lllinoU Reporta, 171 ; 31 Northeastern Reporter, 895; 16 
Lawjers* Reports Annotated, 462 ; Allgejrer v. Lonitiana, 165 United StatM 
Reports, 57S. 
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erty qualificatimis for saflEnge, thoogh thdr main purpose 
and practical effect is to limit its possession almost ezdn- 
sively, as things now stand, to the whites.^ 

American opinion in the eighteenth centoiy prcmonnced it 
a principle of constitutional government that all political 
power could and should be distributed between j^j^j^^^j,^ 
three departments, — the executiye, the legis- dkrttoi— 
lative, and the judiciaL Many of our State ^''*'* 
Constitutions carry this so far as to provide that neither 
department shall ever exercise any power properly belonging 
to either of the others. The greater complexity of modem 
life, and the spread of State socialism, sometimes acknowl- 
edged but of tener unacknowledged, as such, have shown that 
such schemes of distribution and exclusion are incapable of 
exact execution. They ignore the existence of a great body 
of administrative law found in every civilized government, 
and everywhere steadily tending to increase. 

The courts have therefore been forced to interpret con- 
stitutional provisions of the character described with con- 
siderable latitude. 

The by-laws of municipal corporations are, in a sense, 
laws, but they do not proceed from the legislature. Legis- 
lative power cannot be delegated. Such by-laws are sup- 
ported as made in pursuance of an original power, intrusted 
to municipalities by the legislative departmenti which though 
in one aspect in the nature of a legislative power, in another 
may be treated as an exercise of executive functions. 

Congress has confided to the President of the United 
States power to modify the operation of our revenue laws in 
certain cases. Such action on his part is, from one point of 
view, legislative in its character. In another, it is held by 
the couils to be executive, because it depends on the ascer- 
tainment by him of certain conditions, upon the coming into 
existence of which the legislative will of Congress contem- 
plated a change of policy.* 

1 WUliams v. MiMissippi, 170 United SUtet Reporti^ SIS. 
s Field 9. Clark, 143 United States Repofta, 64t. 
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The power to appoint those who are to perform ezecative 
or administrative duties is of an executive character. The 
law creates such agencies or offices. The Executive fills 
them. But cannot the legislature decide to fill them itself? 
This is a question upon which the decisions have been in 
conflict. The weight of authority, however, seems to be in 
favor of sustaining l^^lative action of this character.^ 

The business of the judiciaiy is to adjudicate causes. Yet 
it is settled that they may be invested with the right to 
make rules of court procedure, which have the force of law. 
So can they be given jurisdiction to review proceedings of 
executive or administrative tribunals. For errors of law an 
opportunity for such a review was given at common law. 
Some States have extended the remedy to cover cases where 
injustice, from whatever cause, is claimed to exist Here 
again the jurisdiction thus conferred has been sometimes 
accepted without question and sometimes declined, as an un- 
constitutional commingling of the functions of government.* 

The growth of American constitutional law in bulk has 
been out of proportion to its growth in principle. 

The controlling doctrines are still those laid down by 
The control. Marshall and his contemporaries. 
K«SS! In brief, they are these: - 
*«'*^««>*^ >*^- The State Constitutions are limitations of 
powers of sovereignty. They grant nothing to the State. 
Their office is simply to distribute the powers of govern- 
ment and put them in proper form and relation. 

The Constitution of the United States is a grant of powers 

1 See People v. Draper, 15 New York Reports, 543; People v. Hulbtit, S4 
Michigan Reports, 44; 8tate v. Dennj, 118 iDdiana ReporU, 449; 21 Northeast- 
em Reporter, 874; State r. Williams, 68 Connecticut Reports, 181, 148. 

' Coolejr on ContiUuU<mal Limitati<m»t 108; Murraj v, Hoboken Ca, 18 
Howard's Reports, 87S, 284 ; Appeal of the Norwalk Street Railway, 89 Con- 
necticnt Reports, 576; 38 Atlantic Reporter, 708; Zancsville v. ZanesTille 
Telephone Co., 63 Ohio State Reports, 442 ; 59 Northeastern Reporter, 109 ; Robey 
V. Commissioners, 92 Maryland Reports; 48 Atlantic Reporter, 48; Fong Tot 
Ting V. United States, 149 United States Reports^ 698» 714. 






CONSTITUTIONAL LAW 8» 

of sovereignty. Whatever of these the United States possest, 
they possess because the people of the United States have 
granted it to them, and vested it in certain governmental 
agencies, specially designated and defined. 

The powers thus granted are described by way of enomeia- 
tion, not of definition. The people made the enumeration. 
The definition was left to be worked out to some extent 
by practical construction; in the last resort by a judicial 
decision.^ 

A Constitution is not a code. It is the mother of codes. 
Its nature forbids it to enter into details. It deals in gen- 
eral expressions, and these are to be interpreted by the rule 
that the grant of a principal thing carries with it by impli- 
cation whatever is naturally incidental to it. ^This prin- 
ciple, in its application to the Constitution of the United 
States more than to almost any other writing, is a necessity, by 
reason of the inherent inability to put into words all deriva- 
tive powers.''^ The State Constitutions less often stand in 
need of its application, because of their character as instru- 
ments of limitation. They are not giving, so much as hold- 
ing back. That of the United States is a gift throughout. 

The existence of a government under a written Constitu- 
tion implies a right to defend its existence. The criminal 
code of the United States rests on such a right of self- 
preservation. To justify an Act of Congress it is not neces- 
sary to be able to point to any particularly mentioned power 
of legislation, in pursuance of which it was passed. It may 
be supported by a combination of these powers or by impli- 
cation from the mere fact of a political sovereignty whose 
general ends it tends to promote.' 

Besides that judicial power of the United States which is 
expressly granted, there is another kind of judicial power 
which may be exercised under their authority, outside of the 

1 McCalloch 0. Maryland, 4 Wheaton'i Reports, SIS. 
s Ex parte Yarbrongh, 110 United States Re|>orts, 651, 65a 
• United States v. Gettyslmrg Electric Street Railwaj Co, 160 United States 
Repoit8»66a 
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* 

bounds of any State. This, again, results from tihe sover- 
eignty of the nation within its sphere.^ 

The operation of these doctrines of constitutional law, 
especially since the adoption of the Fourteenth Amendmenti 
Ctatraiisiiif I^^ hccu towards magnifying the powers of the 
^ *"''*^^ ' federal government. 

Home rule has been trenched upon. Prerogatives once 
thought to belong solely to the States, like that of seizing 
land for public use by right of eminent domain, have come 
to be regarded as appertaining equally to the United States.^ 
The criminal justice of the State has been obliged to give 
way when the President thinks it necessary to etfter its juris- 
diction to exercise there the police powers of the United 
state..' In time of war hi. miUtary power, know almoat 
no limit Ho can set up courts of his own within a State.^ 
He can rule distant provinces at his will and pleasure. If 
they be ceded to the United States, Congress can govern them 
witii a discretion nearly as absolute.* 

This tendency towards centralization of power is the more 
impressive because the other great English-speaking people 
— those of Great Britain — during the last half -century have 
been moving in the opposite direction* Their territorial 
possessions, outside of their own little kingdom, are left 
substantially free to govern themselves, as fast as tiiey prove 
their capacity for it. Even the appeal to the King in Coun- 
cil, so rigidly maintained in our own colonial days, has 
been, for the most important matters, waived in the case of 
the new Commonwealth of Australia. The decisions of ito 
^ High Court " are final as to the limits inter %e of the con- 
stitutional powers of the Commonwealth and those of any of 
its component States, or of those of any two of these States 

^ American Insarance Co. v. Canter, 1 Peten' United States Reports, 511. 

* Kohl 9. United States, 91 United States Reports, 967. 

* /» r« Neagle, 135 United States Reports, 1. 
« The Grapeshot, 9 Wallace's Reports, 129. 

* See the Insnlar Cases : Doolej v. United States, and Downes p. Bidwell, 
ISl United States Reports ; 81 Supreme Court Reporter, 769, 770l 
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inter •«, unless the court itself thinks fit to certify that the 
particular question involved is such that in their opinion an 
appeal ought to be allowed. 

The English have had, and this concession serves to show 
that they have felt it, a practical difficulty to contend with 
in the exercise by the Judicial Committee of the Privy 
Council of an imperial jurisdiction. Not one of the Judges^ 
it is said, who have, from time to time, been among its mem- 
bers, ever took the pains to learn the languages in which the 
books of Hindu and Mohammedan law are written. Few of 
them have ever visited India. None can approach the hearii^ 
of a cause coming up on appeal from some distant quarter 
of the globe with that confidence of aUlity thoroughly to 
understand the bearing of the arguments addressed to them, 
which only comes from familiarity with the people and life 
of the land where the transaction in controversy took place. 

Here the Supreme Court of the United States has had 
firmer standing-ground. A knowledge of no language more 
difficult or unusual than French or Spanish has been re* 
quired, and the Justices have always fairly represented every 
considerable section of the country. Recent expansions of 
our territory may hereafter put them more nearly in the 
situation which the English judiciary occupies in respect to 
the remote possessions of the crown. 

While the police power of the United States is, as has 
been stated, paramount within its proper sphere to that of 
the State, that sphere remains comparatively a p^j^^ 
narrow one. 

No government can be in any sense sovereign without the 
possession of so much of this police power as may enable it 
not only to preserve its peace and order but to protect effec- 
tually the health, comfort, and property of those who have 
the right to look to it for such protection. It is exercised 
mainly by the States because it is mainly within their domain 
that the rights present themselves which are to be thus 
protected* 
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This power cannot be baigained away. There is no publio 
contract, however expliciti though made for a fair compensa- 
tion which has been fully paid, from which the public cannot 
recede, should this be found necessary for the public .good* ^ 

Tlie people of the United States stripped the States of 
part of it when the Constitution of the United States was 
adopted, but it was (mly a small part As most of the 
powers of sovereignty remain with the States, so does most 
of the polioe power. 

The independent supremacy of each State at all points 
within its sphere remains a cardinal point in American con- 
stitutional law. Its absolute sovereignty as re- 
^^'^ spects all matters as to which the people of the 
United States have not decreed otherwise is as fully recog- 
nized now as it was a hundred years ago. 

The only difference is that the matters as to which the 
people have decided otherwise have come, in course of time, 
to be, or to be held to be, far more numerous. This is the 
result of two causes : a fuller appreciation of what has always 
been the necessary extent of the sovereignty of the United 
States, and the enlargement of that sovereignty by the consti- 
tutional amendments following the Civil War. 

No burden can be laid by the United States on the opera- 
tion of the ordinary governmental agencies of a State.^ Its 
public officers could not be taxed as such.' No stamp duty 
could be laid on the process in its courts. No rule could be 
enforced for the exclusion of unstamped documents offered 
in evidence before them.* If they refuse to allow testamen- 
tary gifts to corporations not incorporated under their own 
laws, a will in favor of the United States would be invalid.* 

> Beer Coropanj r. I^Iassarhusetts, 97 United State* Report!, S5» SS ; Stone 
r. MiMiflsippi, 101 United States Reports, 814, 819 ; Rnssell on tha PcUee Pmotr 
^th€ State, chapter t1. 

s United States v. Railroad Co., 17 Wallace's Reports, SSS. 

* The Collector r. Dajr, 11 Wallace's Reports, lis. 

* Moore r. Qairk, 105 Massachusetts Reports, 49. 

* United States v. Fox, 94 United States Reports, SIS. 
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A State may oome under special obligations to the United 
States by reason of some special contraot between them at 
the time of its admission into the Union.^ If S0| it cannot 
recede from them, and should the attempt be made the 
courts of the United States would find a xemedy. 

An independent nation may, with its own consenti or by 
conquest, become a possession of the United States. This 
may be accomplished, as in the case of Tezas» ^ 
tmder such mutual stipulations as will put it in statM and 
the position of one of the States of the Union. P****"**^ 
It may, on the other hand, be so effected as to work an 
extinction of any separate sovereignty. Hawaii came to us 
in this manner, and sank at once to the condition of what 
is known under our system as a Territory. She has her 
Supreme Court, but an appeal lies from it to the Circuit 
Court of Appeals in California. 

The Articles of Confederation, which formed the first 
written Constitution of the United States, provided that 
*^full faith and credit shall be given in each of jodfrmenttof 
these States to tlie records, acts, and judicial pro- ^^'^lo 
ceedings of the courts and magistrates of every •n«**>«^v 
other State." This was essential to anything like nation- 
ality. There could be no considerable trade between the 
different States, unless all commercial controversies could 
be promptly and finally settled by the courts, and that 
could not be if a judgment obtained in one State could be 
re-examined and the case retried in eveiy other. 

No machinery, however, was or could be provided for 
enforcing this guaranty, under a merely confederate system 
of organization. 

In the present Constitution of the United States, this pro- 
vision was repeated, in an enlarged form, and a mode of 
making it effectual given by the creation of a Supreme 
Court, with power to review any judgment of a State court 

1 Stearnt 9, Muiiietot% 179 United States Keport% SSS. 
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by which it should be disregarded. This power has been 
frequently exercised, and the general result has been to unify 
the administration of justice throughout the country. 

A judgment of a State court cannot, indeed, be enforced 
outside of the State by direct process. No State can clothe 
its officers with power to execute its orders in another, by 
the use of force. But in an action on such a judgmenti 
brought in a State other than that where it was rendered, 
the only defence that can be set up is that it was beyond the 
jurisdiction of the court The substantial facts that were 
in controversy between the parties cannot be tried again. 
Nor would it be possible even to avoid its effect by showing 
that it was obtained by fraud.^ 

Jurisdiction, however, means jurisdiction both over the 
parties to the suit and the cause of action. A divorce, for 
instance, granted in a. State where neither party really h^ 
longed, and where they never lived as man and wife, would 
be of no force in any other.' 

This doctrine of the conclusiveness of State judgments 
has become doubly important during the last half-century 
through the extension of corporate investments and the fre- 
quent formation of corporations largely composed of non- 
residents, who seek a charter where they can get it on, the 
easiest terms and with the fewest restrictions in favor of 
the public. If such a company is wound up in the State 
of its incorporation, and its stockholders, under the laws 
there existing, are called on to contribute to the payment of 
its debts, the judgment in these winding-up proceedings can 
be enforced against them, wherever they may be found.' 

There is one other question without reference to which a 
sketch of the judicial development of American constitu- 
tional law, however brief, would be hardly complete. 

> Hanlej r. Donoghne, 116 United States Keporte, 1. 
s Bell 0. Bell, 181 United State* Keports, 175. 

• Fish 9. Smith, 73 Connecticnt Reportis 377; 47 Atlantic Reporter, 711; 
Hancock National Bank v. Famnm, 176 United States Reports, 640. 
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ConstitatioiiB assume tbe right to make them. They 
assume a sovereign political power from which they proceed^ 
and certain principles of political science behind undmiTiBf 
that. Justice comes before law. Organized so- S2l«i ** 
ciety is created to secure antecedent rights of i""*^^ 
individuals or groups of individuals. 

Do Constitutions protect no ^ rights of man '* which they 
do not assert and enumerate 7 Or do they impliedly recog- 
nize all which can fairly be considered (that is, considered in 
tbe last resort, by the judicial department) as original and 
fundamental 7 

On this point, American law is still in process of develop- 
ment, and it remains uncertain what the final answer will be. 

In some courts it is held that there are principles of 
natural justice which underlie all human society, the enforce- 
ment of which is an inherent function of the judiciary in 
any free government. If, therefore, a statute be enacted 
in contravention of them, the courts can declare it void. 



although neither any particular provision of the~Con8ti{u&on~ 
nor any guaranty which the language of the Constitution can 
be held to imply, may have been violated.^ By other courts, 
statutes are deemed valid which do not offend the governing 
Constitution, however repugnant they may seem to the com- 
mon notions of abstract justice and individual right.* 

An analogous question, stiU in dispute, is whether diere 
are not institutional principles to be derived from the history 
of England and of this countiy, which debar our legislatures 
from interfering with the exercise of local self-government, 
in such ways as taking into their own hands the choice of 
municipal officers, or requiring the expenditure of money by 
particular communities in a manner or for purposes distaste- 
ful to a majority of their inhabitants. Here, again, the 
decisions are in conflict.* 

1 Calder o. Ball, 3 Dallai' Reports, 386, 38S, 398; Goshen v. 8ton!ogtoii« 
4 CoDDecticat Reports, 209, 225; Loftn Anociation o. Topeka. SO Wallace's 
Reports, 655; Dennis o. Momis 18 Washington Reports, 537. 

* State o. Travelers Insurance Co., 73 Connecticnt Reports, 255 ; Coolej oo 
Conttitutional LimitationM, 49, 506. 

* People p. CooncU, 28 Michigan Reports, 228 s State v. Williams, 68 Conneet- 
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Fortunately the declaration of rights which forms part of 
almost every American Constitution, contains phrases of few 
words but large capalnlities for expansive interpretation, 
from which there is little difficulty in deducing a prohibi* 
tion against almost every kind of legislation which can be 
deemed really to infringe upon any part of the field of liberty 
which is the birthright of an American citizen* 

The growth of constitutional law, under our principles of 

government, is necessarily, in the main, a stoiy of the work 

. of the courts of justice. It is a work sometimes 

ConttitstknMl - , , , * ^ i m« 

Uw tiM work of recogmtion ; sometmies of development. The 
of the eourto. jj^iji^^yg^ howevcr, gcncraUy belongs to the legis- 
lative or to the executive department. Laws are enacted at 
the pleasure of the legislature. Executive orders are issued 
at tiie will of the Executive. Judicial opinions are only to 
be had at the suit of those unconnected with the court 
They never come unasked. 

The Constitutions of the States and of the United States 
have taken much of their color and effect from exertions of 
power which were never made the occasion of a judicial con- 
troversy. Changes of this nature belong to constitutional 
history, but not to the history of constitutional law. That 
grows only by recorded decisions, except in the rare in- 
stances of a conflict between co-ordinate departments, which 
never become the subject of a suit. 

Such was JefiFerson's refusal to obey the summons sent 
him by Chief Justice Marshall, to appear before the Circuit 
Court at Richmond with certain public papers, as a witness 
on the trial of Aaron Burr for treason. President Jefferson 
had^a truer sense of the rights of the Executive than Mar- 
shall, and his refusal, to leave Washington made a const!- 

icut Reports, 131 ; 170 United Sutes Reports, 304 ; State o. Dennj, 1 18 Indiana 
Reports, 38S; 21 Northeastern Reporter, S74; State o. Mooree, 55 Nebraska 
Reports, 480; 76 Northwestern Reporter, 175; Major v. State, 15 Blarjland 
Reports, 376; Commonwealth v. Plaisted, 148 Massachnaetta Reports, 875; 
19 Northeastern ReporUr» 884; Newport o. Horton, 21 Rhode Island Reports; 

47 Atlantic Reporter, 818. 
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tutional precedent saperior in force to the order which ha 
disobeyed. 

Such again was President's Johnson's dismissal of the 
Secretaiy of War in disregard of an Act of Congress. His 
acquittal on impeachment and the repeal of the ^ Tenure of 
office '* law in 1887 were sufficient proof that his power of 
appointment under the Constitution involved a corresponding 
power of removal, years before the Supreme Court of the 
United States hrd announced the same doctrine.^ 

But, in general, it is in the reports of the courts of last 
resort, first of the United States and then of the several 
States, that one must look for the successive steps by which 
as a Constitution of theory gradually becomes a Constitution 
of practice, the stamp of authority is put on each new evi* 
dence of growdi or of decay. 

1 FtftODt V. United 8tstoi» 167 United States Reporti, SSi. 
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In all systems of law, the rules which govern the rights 
of individuals with reference to their land are among the 
first to be developed. Agriculture preceda^commerce and 
manufacturing, and skill in the cultivation ofthe soil appears 
beforo mechanical invention. The wealth of a primitive 
people takes largely the form of real properly. The simple 
utensils, the articles of personal use and adornment and the 
domestic animals, which constitute the personal property of 
such a people, are insignificant in value and importance in 
comparison with the land itself. Such articles of personalty 
are evanescent in their nature, pass by simple manual delivery, 
and give no occasion for those complicated estates and titles 
which demand and give rise to a highly developed system 
of law. 

The fact that the land law is developed early in history 

tends to make it inflexible, and from the circumstance that 

, . , the wants of society chantre most slowly in mat- 

Land lawt _ . 1 , . m % fX • M 

aiwavt siowij tcrs relating to land it results that modification of 
™ * the land law is difficult and gradual. Hence it 

occurs that as soon as property begins to be held Irfr the 
members of a community individually and not in common, 
a system of land law begins to exist; that the system grows 
and develops, until, still early in history, it becomes a sym- 
metrical and complete whole; and that having thus assumed 
definite form, it suffers but slight and gradual change, except 
through legislative action. The antiquity and oomparatiye 
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inflexibility of the law of real property is illustrated by the 
history of English and American law. The law governing 
almost all the land in this country was derived from that of 
England, and was adopted by us at a period of English his- 
tory when the land law was a highly developed system. 
The real property law of any State to-day differs widely 
from that of England at the time when we took our law 
from her, but those differences are largely due to statutory 
changes. Some result from differences in government and 
conditions, and some from that growth and development 
which are ever going on in all departments of jurisprudence, 
but these, while important and far-reaching, occupy a minor 
position when compared with those made by direct legisla- 
tive action. 

By the end of the reign of Edward I., very early in the 
fourteenth century, the main outlines of the system of Eng- 
lish land law were fixed. ^ The customs of the xarirEiw- 
people had been developed by the Judges into a *^ ^^' 
system, and the statutes which gave form and character to 
the English real property law had been enacted, among them 
the Statute De Donis,^ which gave rise to estates tail, and the 
Statute Quia UmptoreSj* which by prohibiting subinfeudation 
broke the feudal bond between grantor and grantee, while 
preserving the feudal relation between the crown — the orig- 
inal source of title — and the landowners. Both of these 
statutes were passed late in the thirteenth century. 

Fi*om the beginning of the fourteenth to the beginning 
of the eighteenth century the history of real properly law 
is largely the histoiy of direct legislation and of the judicial 
construction of the Acts of Parliament, particularly the 
development by the Equity courts of the principles deduced 
from the Statute of Uses passed in 1535.^ 

Full fifty years before the foundations of Tale were laid 

1 Digby on the Biitorg o/th§ Law iff Real Prcpertg (5Ui ed.), p. S4a 

* 13 Edw. L c 1, tee. S. 

• 18 Edw. L e. 1. 

« 27 HiNi. VIIL c. la 

4 
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upon tliis side of the Atlantic, upon the other side there 
liad been written those great treatises to which Mr. Pollock 
refers as the ultimate evidence of the English common law,^ 
and chief among them Coke on Littleton^ published in 1628. 
A generation after the appearance of Coke's book, military 
tenures were abolished and all freeholds reduced to the one 
type of ^free and common socage,*' so that lands were no 
longer held upon the consideration of military duty to be 
rendered; a payment of money — generally of a nominal 
amount — being substituted for sach service.* The Uni* 
versity was but little more than half a century old when 
BlackBtone began his work, which is the great hand-book of 
students to-day, in which he brought together and stated in 
a systematic way principles established long before. 

A few words as to the course of real property law in Eng- 
land during the last two centuries may be of interest. There, 
as here, the great changes have been statutory.' 
chani;n in From the beginning of the eighteenth century 
° ' there was a long time of comparative inactivity, 

lasting until about 1830.* This was followed by a period of 
reform in which, while the framework of the law remained 
the same, there was a series of important enactments chang- 
ing the way in which the law was carried into effect The 
developments most marked were in the way of simplifying 
the metho^ls of conveyancing ^ and of executing wills.^ The 
fictitious lawsuit known as fine and recovery,^ by which a 
married woman barred her dower on her husband's convey- 
ance of his titie, was abolished, and a simple method of 
accomplishing the same result provided.' This not only 

1 Land Law, p. 105. 

* Bj Act of Parliament paused in the first year of Charles IL (ISSCfy. 

* F. C. Montague in Social England, t61. It. p. 34. 
« Pollock's Land Law, p. 157. 

* Pollock's Land Law, p 158; 4 ft 5 Vict c. 2 (1S41) ; 7 ft S Vict c 78 
(1844) ; 8 ft 9 Vict c. 106 (1845) ; 44 ft 45 Vict c. 41 (1881) ; 45 ft 46 Vict c 89 
(188S). 

* Pollock's Lamd lavs, p. 16S. 
V Pollock's Lcmd Law, p. 89. 

* Under the Act of 1833. See article bj F. C. Montagne in Social Engkmd^ 
ToL Ti. p. 479. See also Dower Act of 4 Will. IV. c 105 (1834). 
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made the fine and recoveiy impossible, but rendered obsolete 
the cumbersome legal inachineiy which had been devised as 
a substitute for them. Acts were passed securing to tenants 
of agricultural lands the benefit of improvements made by 
them ; ^ the periods required for obtaining title to land and 
rights of easement and common by adverse possession and 
user were shortened ; ^ and provisions made by which under 
certain circumstances estates tail might be turned into fees 
simple.* While efforts were put forth in the direction of 
securing a system of land registration, no substantial progress 
was made.* During all the period under consideration there 
has been in England that growth and change which charac- 
terizes the law in common with all other living organisms; 
disputed points have been settled and the law has been 
brought more into harmony with modem life ; but, after all, 
the great changes have been wrought by Parliament, not by 
the courts. 

In tracing the history of the American law, the statutes 
of individual States wiU seldom be cited, but reference will 
generally be made to works which have collated and arranged 
the statutes in groups and which refer in turn to the Re- 
visions and Session Acts of the several States. For the 
statement of the common-law rules, the reader is in general 
referred to standard text-books, while tlie changes — other 
than those by statute — will be illustrated both by the deci- 
sions of reported cases and by the statement of text- writers. 
An effort will be made to confine the treatment to such 
matters as are of general interest, questions of legal doctrine 
of interest to the lawyer alone being omitted. 

The first step in determining the changes in the law in 
this country is to ascertain the condition of the basis of that 

1 Agricaltnral Iloldiogi Acts of 1875 mod 1883. 

* Prescription Act of 1832, and Real Property Limitation Acta of 1833 and 
1874. See Pollock's Land Lawi,p. 168; F. C. MonUgne in Social Enghnd, 
ToL Ti. p. 479. 

* Pollock's Land LawM, p. 181. 
« Pollock's Land Law, p. 168. 
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law at the time when American jurisprudence began io 
exist. The law of England — including not only the on- 
^ written law but the statutes as well — was adopted 

Uwto in all of the States with the exception of Loui* 

siana, where the Roman or civil law is the source 
and depository of the common law.^ The period of histoiy 
at which that law was taken up and incorporated into our 
own system, however, varies greatly in different jurisdiotiona, 
and much conflict of decision as to what were the rules of 
the common law and what English statutes became a part of 
American common law results from the fact that one Judge 
is speaking of the English law as it existed at one date and 
another as it was at quite a different date* In some States 
the common law of England as it was in the fourth year 
of James I. (1607) is adopted by Constitution or statute. 
Others have taken the law as it existed at the time of the 
Declaration of Independence, or some other Revolutionary 
date ; * and in still others there is no express enactment, but 
the common law is regarded as a heritage of the people, 
which they brought with them as they did their customs and 
language.* In those States such of the common-law rules 
and English statutes as the colonists recognized and obeyed 
were regarded as the basis of their common law. 

In every State, however, only such parts of the English 
law were adopted as were not inconsistent with its Constitu- 
tion and institutions, and as were applicable under the con- 
ditions existing there.^ 

^No one will contend," sajrs Mr. Justice M'Lean, in a 
leading case in the Supreme Court of the United States,* 
*^that the common law, as it existed in England, has ever 
been in force in all its provisions in any State in this Union. 
It was adopted so far as its principles were suited to the 

^ Robinioii'f Etementarg Law, tee. ft. 

* ADdrewg'g Awteriran Law, aec SOft. 

* Washburn on Real Property, toL i. tide pftge 14. 

* Robinson's EUmentary Law, sec 5 ; Browning v. Browning, 3 New Mexico 
Reporti. 871. ' 

* Wbeaton o. Peters, S Peters (U. 8. Supreme Conrt Reporto), 6ft9. 
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conditions of the colonies ; and from this ciioumstanoe' we 
see what is common law in one State is not so considered in 
another. The judicial decisions, the usages and customs of 
the respective States, must determine how bx the common 
law has been introduced and sanctioned in each.** 

The relation of the state to the land presents a funda- 
mental question. Under the feudal' system the King was the 
ultimate owner of whom the subject held. The &ct of holding 
and the manner in which he held were embraced in the term 
^ tenure.'*^ In England, as has been seen, military tenures 
were abolished before the beginning of the eighteenth cen- 
tury, and such tenures were practically unknown here also. 
The tendency here has been away from the feudal tenureSi 
and in the direction of an allodial holding by aimu 
virtue of which the landowner has the entire title **>^*»^ 
free from any claim on the part of the state. In some 
jurisdictions, all land is allodial. In others, feudal tenures 
iiave not ceased to exist by statute, nor have judicial deci- 
sions been rendered declaring that they are no longer in 
force. Feudal tenures thus in some commonwealths exist 
in theory, but shorn of their feudal incidents. It may, how- 
ever, be said that the characteristic tenure in this country is 
allodial, and that probably all the land is allodial in fact, if 
not in theory.^ Certain rights of the state, which at first 
might seem dependent upon feudal tenure, in fact are not. 
Thus, the right of eminent domain exists as an incident of 
the right to govern, and is independent of any title.* The 
right of the state to receive property escheating to it, in the 
absence of heirs, rests, it is often held, upon the fact that 
the state is the ultimate heir, and not on the theory that it is 
the ultimate owner of the land.* 

Upon the question of who may hold land there has been a 

^ Rawle'i Boayier*! Law Dictionary, title Tenure, voL i. p. 1108; Warhban 
on Real Propertif, toI. 1. fide page >9. 
' Kerr on Real Property, toL I. p. 19ft. 

• Kohl V. United Stotes, 91 United Statea Reporta^SSr. 

* American and English Eneyclcpasdia of Law (Sd ed.), toL xL p. Sit. 
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tendency towards greater liberality. By the earlier common 
law an alien could receive lands under the deed or will of 
another, but could not take by descent from an 
ancestor who died intestate. Any title which he 
received, under deed or will, was subject to be defeated by 
the act of the State. As the alien could not take by descent, 
he was regarded as having no inheritable blood. If he died, 
the land went immediately to the State and a title could not 
be traced through him. Thus if a citizen died, leaving as 
his only relative a grandson, also a citizen, who was the son 
of an alien, he could not take.^ 

It has been held recently in Connecticut that the common- 
law rule of the exclusion from inheritance of those tracing 
their descent through alien blood was never adopted as a part 
of the law of that State.^ In most other States, however, 
the rule is recognized. Statutes have been passed very gen- 
erally providing that I'esidenti and in many cases non-resident, 
aliens may hold land by an indefeasible title, may take by 
descent, and that title may be traced through them.* 

As to estates, it is to be observed that a fee-simple estate 

— one by which the owner holds an absolute inheritable 

estate^ — has suffered no change in its nature, 

CODTCTAOClOff* 

but there is in some of the States a relaxation of 
one of the requirements for its creation. At common law, the • 
estate had to be given to the grantee ^^and his heirs,'' other- 
wise a life estate only passed. By statute in a large number 
of jurisdictions these words of limitation are unnecessary, 
and a conveyance prima facie passes the whole interest of the 
grantor.* 

The ^Rule in Shelley's Case," which was that if an estate 
for life be given to one with remainder to his heirs/ the 

1 Tiedeman on Real Property (2d ed.), soc. 675 ; Hopkins on Real Propertgf 
p. 888. 

* Campbell's Appeal, 84 Connecticut Keporta, tn, 

* American and Engliik Eneydopadia of Law (2d ed ), ToL iL p. 78. 
^ Hopkins on Real Pnipefiff^ p. 85. 

* Stimion's American StatuU Law, see. 1474. 

* Tiedeman on Real Proptrtg (2d ed.), see. 488. 
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fonner should take the estate absolutely, has been generally 
adhered to by the courts but has been abolished by statute in 
a number of States, so that the first taker has a life estate 
and the heirs hold remainder interests.^ 

As to fees tail, [estates which instead of descending to the 
heirs generally go to the issue of the grantee only,] sweeping 
changes have been made by statute, the provisions abolishing 
them in some States and turning the donee*s estate into a 
fee simple, in others transforming the estate of the donee 
into a life estate, and providing that the one succeeding him 
shall take absolutely, and in others making still different pro- 
visions.' In comparatively few States is the law unchanged. 

The statutes have altered one feature of the law which 
might perhaps have become a fruitful source of disorder. 
At the common law, if one were granted land ^^^ 
during the life of another and died before that 
other, the land, for the remainder of the other's lifetime, was 
the property of no one. The dead man had but a life estate, 
and hence there was nothing to pass to his heirs or under 
his will; the remainderman, whose estate was to vest at the 
death of the one whose life measured the life tenant's estate, 
could not take, because the event which was to determine the 
vesting of his estate had not occurred. The land was open 
to the possessor who reached it first, who was called the 
general occupant.' By statutes, definite provisions are made 
as to who shall hold the land; in some' cases the heir or 
devisee being designated; in others the remainderman.* 

In no part of the domain of law have the changes in the 
last two centuries been more marked than in the law govern* 
ing the property rights of husband and wife. At Hi»b«nd 
common law the husband was entitled to the rents ^^ ^'*' 
and profits of the wife's land. He could convey the land 
by a deed which would vest in the grantee an estate for the 

^ Stimson'f American StaiuU Law^ tee. 140S. 

* Seo Stimion'i Ameriean SttOuU Law, tee. 131S. 

* RobinsoD'f EltmetUary Law, tee. S8. 

* American and Englith Eneydopadia of Law (Sd ed.), voL zL |». 87$. 
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remainder of the husband's lifetime, or it could be levied 
on for his debts and a like estate given to the execution 
purchaser. If the land was not so conveyed or taken from 
him and the wife died after having had a child by him« 
he was entitled to the land for life* If the land was sold 
and conveyed by deed made by both of them, the money or 
notes representing the consideration belonged to the husband 
absolutely.^ In some States the law has, in these respects, 
been entirely renuMlelled and the wife is in the position of a 
single woman with reference to her i-eal property. She can 
convey and hold the proceeds as her own or may retain the 
land, collecting the rents and profits for her own use. 

In other States the changes have been less sweeping. It 
is generally provided, however, that the land shall not be 
taken for the husband's debts. In other respects, there is 
littie uniformity in the statutes. In general, however, they 
give the wife wide powers over her land, and are directed to 
secure to herself and her children the profits of it. Where 
she cannot convey by her sole deed, it is generally pro- 
vided that she is a necessary party with her husband to any 
conveyance.* 

Dower still exists as at common law in many States. In 

others the wife has a third interest for her life only in the 

land held by her husband at the time of his death. 

Dower 

and not a like interest in all of which he was 
possessed at any time during the continuance of the marriage 
relation, as at common law.* In some States dower has been 
abolished and the widow is given a certain interest in her 
husband's lands cither for life or absolutely, tiiis interest 
generally being the same proportion of the estate of the hus- 
band as that he would have taken in her estate had she died 
first.^ At common law, dower attached only to land in 

^ American and Engb'ik Enegdopadia itf Law (2d ed.), Tol. zr. tee. SI 7; 
Foorth Ecclesiiutical Societj n. Mather, 15 CoDDecticnt Reporta, ftSS, MS. 

* Tiedeman on Real Property (2d ed ), tee. 94. 

* Stimton'i American Statute Law, mc 8202 <. 

« Stimson'i AmerieaR Statwie Law, lec 3202 (B). , 



\ 



REAL PROPERTY 67 



which the hushand bad both a legal and equitaUe 
Now it exists, sometimes by statute and sometimes as a 
lesult of a development of the law by the courts, in all lands 
in which he held the equitable title as well as those in which 
he has both a legal and equitable title.^ 

In this country dower generally exists in real property 
purchased for partnership purposes, after partnership debts 
have been paid, the rule being otherwise in England.* 

Owing to the influence of French and Spanish law, the 
so-called community system has been adopted in some South- 
ern and Western States, by which the property coiMB«aiiy 
acquired during marriage is treated to a laige v*^«^ 
extent as partnership property and is primarily liable for the 
debts incurred by the parties for the needs of the fiunily. 
The husband has the right to control tiie property. On the 
death of either party the survivor takes it all if Uiere are no 
heirs, and if there are heirs half goes to them and half to the 
surviving husband or wife.' 

During the last half-century a new statutory estate has 
been created in this country, known as the homestead estate. 
It is a species of life estate devised for the bene- 
fit of the landowner and his family, and is de* 
signed to secure the home and a limited number of acres 
from creditors, making such property exempt from attach- 
ment and execution.^ 

The last two centuries have seen extensive changes in the 
law of landlord and tenant. The English statute of frauds 
required the relation to be created by a writing LM^ior^ 
only if for a period of three years or more. This ■«* tenant, 
time has been generally reduced here to one year, — a move- 
ment in the direction of the publicity and stability of land 

^ Amtriean and English Encydopadia of Law (2d ed.), rol. z. p. 161. 

* American and Engli$k Encydopadia of Law {2d ed.), toL z. p. 159; Hop> 
kina on 7?ea/ Propertg, p. 339. 

* American and Engliik Enegdopctdia of Law (2d ed.), toL tI. p. 293, Utla 
"CommoDitj of Property.'* 

* Tiedeman on Real Propetig (2d ed.), sect. 158-164 ; Thomptoa oo He 
tieadi and Exempiiom. 
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tides.^ At common law the covenant to pay rent was inde- 
pendent of the covenants on the part of the lessor. Hence, 
on the (me hand, if the building banit down the rent ran on, 
and on the other, the non-payment of rent did not put an 
end to the tenancy. By express provision in the lease, at 
first, and later by statute, a greater measure of justice was 
secured'^or both parties, and generally now tlie rent is sus- 
pended so long as the premises are uninhabitable, and the 
landlord may regain his property if the rent is not paid or if 
the^ lessee does not live up to the other requisites of the 
lease»* 

The statutes have provided minutely as to the requirements 
of notices to quit, and substituted for the considerable period 
required by the common law [in some cases six months] a 
much shorter time — generally from ten days to two weeks — 
as the period which must elapse after notice has been given 
before the tenant is required to give up possession. Sum- 
mary proceedings have been devised by which the landlord 
may regain the possession. These are generally triable in 
the lower courts, and the litigation can ordinarily be ended 
and the landlord, if he proves his case, reinstated in posses- 
sion within a few days.* 

In this new country most of the customs which were read 
into agricultural leases in England and gave a peculiar char- 
acter to the tenancy never prevailed, and the relations of 
landlord and tenant are defined almost exclusively by the 
terms of the lease and the general rules of law. 

As to a license to do something upon the land of another, 

the America courts have in about half the Statel departed 

from the English common-law rule that such 

privileges are revocable at all times, and have 

held them irrevocable on the ground of estoppel after the 

^ Amtrican and Englitk Enofclopadia i^Law, YoL YiiL MC, 66S. 

* Hopkint OD Rtal Property, p. 140 ; Tiederoan on Real Propertjf (f d •d.), Mc 
193; SUmson't American StatuU Law, sect. 2054, 2055, 2062, 2003. 

* Washbiini on Real Property, ¥oL L tide page 388 { Stimton'f Awuriam 
Statute Law, Moi. 2060-2067. 
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licensee has done the tliii^ and incmred ezpenee In xelianoe 
upon Uie license. The better anthorities Iidd, lioweYei^ tiiat 
this view of the law rather springs from enar than iUastrates 
the growth of American law.^ 

Joint estates, being those held by two or moiei have suf- 
fered important changes. The tendency has been away from 
survivorship and toward the i»inciple that on the 
death of a tenant his ^hare should go to his heir 
and not to the survivor. This has in some cases resulted 
from statutes; in others, from the decision of courts.* Thus, 
in Connecticuti in case of a conveyance to two or more, thers 
is no survivorship of interest among the tenants.' In most 
States, estates in coparcenaiy by which several heirs formerly 
held the estate of the ancestor, and estates in entirety, once 
the common estate where land was conveyed to husband and 
wife, are things of the past| both heirs and husbands and 
wives holding as tenants in common.* 

Partition may be had of all (inds of joint estates, and if 
partition cannot be accomplished advantageously, there may 
be a sale and division of the proceeds, a mode of procedure 
unknown to the common law and early equity courts.* 

The right of the landlord to seize the tenant's goods for 
non-payment of rent, called the right of distress, has been 
abolished in many States, and where it still exists 
has been greatly modified. In some States, the 
right was never recognized; in others, it was recognized 
originally but was subsequently abolished by statute. There 
has been throughout our history a tendency against it as a 
harsh measure and one giving an undue advantage to the 
landlord.* 



^ American and Englitk EnegdoptBdia of Law (Sd e(L), toL ZTiiL title 
"lioeoiet.'' 

> American and Engliih EnegdopcBdia of Law (Sd ed.), toL ztiL pji. 660^ 657 ; 
Tol. zl. p. 49. 

* Phelps V. Jepson, 1 Root's Reports (Conn.), 49. 

* Tiedeman on Real Property (2d ed.), sees. 141, MS. 

* PomeroT's Equity JwiMprudeneef see. 1390l 

* American and Engli$k EneydopadiA tifLaw (Sd ed.), toL Isl p. 619. 
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At common law, the rent due for a certain rent period was 
an entire thing and could not be apportioned in case of the 
Iandlord*s death. The statutes have, however, introduced 
a more equitable rule in this r^^ard.^ 

It is unnecessary to refer here to the development of the 
law of mortgages, which has been a striking feature of the 
last two centuries, as this is fully described in Chapter VII. 

As to trusts, also, the subject falls rather under the head 

of Equity than of real property. The estate of the bene- 

ficiary which was formerly not subject to liability 

for the debts of the owner may now be taken, a 

result in some States arising from statute, in others from 

judicial decision.* 

An important development of the law has occurred in con- 
nection with easements. In England, the right to have light 
and air pass over the land of a neighbor unob- 
structed by any erection upon such land may be 
acquired by prescription, or, in other words, may arise-^rom 
the mere fact that for a certain number of years there has 
been an unobstructed passage. 

In this country, there has been a steady growth of the law 
away from this view, and almost universally now such a 
right cannot be acquired in that manner. The importance 
of this change in the law in this country, which is the home . 
of the "sky-scraper,** is apparent.* 

In England, a right to have lateral support of buildings 
may be acquired by prescription, so that if, after the time has 
run, the neighbor excavates, he is liable to damages or may 
be prevented by injunction. 

In this country, the courts have at last generally taken the 
position tliat no such prescriptive right can be obtained, 
and that the continuance of an erection that the neighbor 



* Kerr on Real Property, toL L p. 497 ; Stimson'i Ammean Statute Law, 
S(»7,S03S. 

* Tiedeman on Rtal Prapaiy^ sac 508 ; Davenport v. Lacon, 17 Oonneeticol 
Report!, S88. 

* See Cenfiiry Digut, toL stIL p. 175S. 
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had no power to prevent will not operate to abridge his 
rights.^ 

The English Canons of Descent,* which determined to 
whom land passed on Uie death of an intestate ancestor, have 
generally been held inapplicable to our condition 
and not a part of the American common law,' 
although they are still important as aiding the coorts in the 
construction of doubtful statutes. In their stead, the statntes 
have in each State prescribed in whom the title shall vest. 
In general, now male and female heirs stand upon an equality, 
and in no State does primogeniture prevaiL . 

As to modes of conveyancing, there has been here, as in 
England, a steady and strong current in the direction of 
brevity and simplicity. While feoffment or the 
act of passing title by a symbolical delivery of a 
twig or turf is not unknown to our history, it has never been 
other than a most uncommon ceremony. 

The present American deed is largely an invention to meet 
American needs. While some old feudal terms are retained, 
they are simply survivals from an old order of things. 

In place of a large number of elaborate conveyances we 
have but two forms of deed in common use for passing title, 
— the warranty and quitclaim. 

The warranty is the ordinary conveyance by which title is 
passed to one having no previous interest in the land. It is 
devised to operate according to circumstances in a number of 
possible ways, and thus does the work of a number of ancient 
conveyances. The distinctive feature — the covenant of war- 
ranty — was a new covenant, on breach of which damages 
might be recovered; and it was tlius quite unlike the feudal 
warranty, which simply bound the warrantor to give the 
grantee other lands.* 

X 

^ Mitchell V. Rome» 49 Georgia ReporU, 26 ; Sullivan r. Zeiner, 9S Cfldifornia 
Reports, 346 ; 20 Lawyers' Reports Annotated, 730 and note. 

* Davenport v, Lacon, 17 Connecticut Reports, 283; Blackstone's Coj»> 
mentarieB, vol. U. p. iUS. 

* Kerr on Retd Property, rol. I. p. 367. 
« Tiedeman on RmI Property (2d ed.)» seci. 656» 857. 
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The qiiitolium deed was the successor of the release deed, 
xrhich could be made only to one haying an estate in th^ 
land. Statutes and judicial decisions have now given it 
the effect of a primary conveyance, and it is generally 
used whenever the grantor does not wish to warrant his 
title.* -. 

The American deed was Uie result of the conditions pecu- 
liar to a new countxy where titles were simple and families 
young. There was not the same occasion for elaborate 
settlements and complicated estates as in England. That 
different conditions affected this result is seen by comparing 
Uie deeds of commonwealths settled by a wealthy and aristo- 
cratic people with those where conditions were different and 
landed estates were practically unknown. The simplicity in 
Uie conveyances gave rise in turn to differences in conveyanc- 
ing practice, which reacted upon the substantive law itself 
and upon the lawyers as a class. Conveyancing has never, 
in this country, been a special branch of the profession, 
except to a very limited extent While men's gifts differ, 
the average American lawyer, whatever his line of practice, 
has in all States been able to draw easily the average deed, 
and without special study, aptitude, or training, all but the 
very exceptional one. This has in turn produced a move- 
ment away from complication and technicality. Before the 
recent reforms, Uie English solicitor was paid for his deed 
according to its length, a custom which has never been the 
rule here. Finally the statutes have stepped in and pro- 
vided certain short forms as sufficient while still allowing 
the use of the longer ones, often substituting the word 
^ grant" for a number of terms, which, starting with a 
different meaning, have in the evolution of the law become 
synonymous, and declaring that short phrases, such as ^ with 
covenant of general warranty " and the like, shall be as effec- 
tive as the much longer ones formerly in use. In New York, 
a gentle pressure towards brevity has been applied by way 
of a statute charging a disproportionately large record fee 

1 Amtriauk and Engliik Emeydopttdia of Law (Sd •d.),ToL Is. p. 104. 
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for all deeds not in the short form, and in all States the 
record fee is based on the number of pages. 

In a large portion of the country, the description of the 
premises conveyed has been greatly simplified by substituting 
references to the sections and portions of sections of surveyed 
land for natural land-marks. 

In many States, the seal, once so important, has been abol- 
ished, and in others no witnesses are needed* 

One of the most striking differences between the law of 
1701 and that of 1901, so far as practical results are con- 
cerned, occurs in the methods employed for pie- 
serving the evidence of title of land and giving 
to the muniments of title the publicity so desirable for the 
protection of subsequent purchasers. 

The English people have always had a strong prejudice 
against making public their conveyances. Land was some- 
thing to be held in families from generation to generation, 
rather than the subject of bargain and sale. The history of 
a title frequently involved the private history of a family. 
The form of conveyance known as that by lease and release 
was invented in order that the enrolment required in the 
case of bargain and sale might be avoided.^ While land 
registers have existed in two counties, the decisions of the 
English courts have reduced their efficiency so that, in the 
words of Professor Pollock, ^ their chief function (besides 
providing a livelihood for a certain number of ofiScers and 
clerks) is to be a nuisance to conveyancers.*'^ 

As to the rest of England, registration of deeds is un- 
known. M. Jacques Dumas, in the Storrs course of lectures 
before Yale University in 1900, ascribed the fact that a great 
commercial nation has managed to do without a system 
regarded as so indispensable here, and of such obvious utility, 
to three causes, — the fact that there are few sales, the laud 
being tied up by settlements ; the fact that mortgages subse- 
quent to the first are uncommon ; and the opposition of pro* 

1 Amifican and En^itk Encjfdopctdia of Law (2d ed.), toL Is. p. 104. 
• Land Lam, p. 167. 
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fessional conveyanceis.^ In this country, from the very first 
there has been a system of registration of deeds, with provi- 
sions that certified copies of the records shall be admissible 
in evidence, and that unrecorded deeds should be of no 
effect as against subsequent purchasers without actual notice 
and creditors. The registration referred to, however, has 
been one of deeds, not of titles, the theory being to simply 
copy the deeds on the records; not even the index, except 
in a few States, being a part of the record Of late years 
the registration of title has received much attention. The 
object of such registration is to apply to land a method of 
transfer in a way similar to that employed in sales of shares 
of stock. When the land has been registered, a certificate of 
title is made out and kept in the office of the registrar, and a 
duplicate given to the owner. The deeds made subsequently^ 
instead of passing title, operate only as contracts to convey 
and as authority to. the registrar to transfer the title. The 
transfer itself is effected by the surrender of the duplicate 
certificate of title and the issuing of a new certificate to the 
transferee. Transfers by descent, devise, or judicial process 
are made by the registrar on the authority of the decrees of 
the court having jurisdiction.* There is no question that 
this system greatly simplifies questions of title, and enables 
land to be almost as readily handled in the market as. shares 
of stock. The question still remains as to whether, under all 
the circumstances, it is a practicable scheme. That question^ 
so far as this country is concerned, is for the future. The 
tests thus far are hardly sufficient to determine whether or 
not the advantage of simplicity is counterbalanced by disad- 
vantages incident to the system. It has thus far been used 
in Ohio, Illinois, and Massachusetts.* If generally adopted, 
it will practically revolutionize much of the existing law of 
real property. 
The time required for acquiring title by adverse possession 

^ Drnnu, Battering TWt to Land, pp. 4S-5L 

* Hopkini on Real Property, p. 41S. * 

* DnnuM, Intfodactiooy op, dL 17. 
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bos been generally shortened in this eonntiy bj statute. A 
new doctrine has come into the law of adverse possesaion 
through the decisions of American courts in that 
of color of title. By that doctrine the one in 
possession, if he holds under a deed which purports to 
convey title, but for some reason does not, holds not merely 
the land actually in possession, but, under certain circum- 
stances, to the limits described in his deed.^ 

Such are a few of the features of two centuries* growth 
of real property law which are of general interest. Tlie law 
truly lives and grows in this one of its oldest departments. 
It is ever striving to meet new conditions as times change 
and new questions arise. 

1 Afuriean amd EngU$k Enegdopttdia of Law (Sd ed.), toL L p. SIS ; Tito «. 
Southard, 3 Hawks (North CaraUna) Beportib 119; 14 ^"itrffan DecWoM^ S7S. 
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CONTRACT 
Z701-190X 

BT WILLIAM FREDERIC FOSTER, D.CX. 

In his well-known work on Arudent Law^ Sir Henry Maine 
points oat how the evolution of society has brought about a 
condition in which Contract has gradually, and to a large 
extent, taken the place of Status; and in another passage of 
the same work he makes the statement that public opinion is 
always, in progressive communities, in advance of law. 

Both these propositions are undoubtedly true, — the former 
being proved by the general history of the civilized world, 
and the latter, at all events as regards Contract, by the 
development of the law on that subject in the last two 
centuries. 

A glance at the tables of contents of the earliest reports 
published in the United States will show how narrow, as 
compared with the present day, was the field of Contract in 
the law. Volume after volume may be examined without 
finding the heading of ^^ Contract" at all in the indices, 
although occasionally a case or two may be found under the 
special heading of ** Agreement" or "Covenant." From 
this it seems fair to deduce the fact that the broad, general 
idea of a Consensual Contract, independent of form or tech- 
nicality, though fully accepted by all classes of the com- 
munity, had not made its way into the domain of law to 
anything like the extent characteristic of modem times. 

Hence the wide range of Contract, as we now recognize 
it, is the grovrth of the period under review, the starting 
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point probably being about Lord Mansfield^s time, in the 
latter half of the eighteenth centoxy. 

The space at command will permit only the baiert outline 
of the changes and development wrought bj time in the 
realm of Contract, and it will be convenient to point oat 
how the passing of two centuries has left its mark by noting 
these alterations under various heads; viz., Form, Parties, 
Subject Matter, and Statute Law. 

First, then, as to Fomu 

Here we must note the decline in the value of 
the sealed instrument Pollock, in his work on 
Contracft, says: * — 

''The ancient reason why a deed could be sued upon lay not 
in a consideration in our present sense of the word being pre- 
sumed from the solemnity of the transactioni but in the solem. 
nity itself. The forms of sealing and delivery come down to 
us from a time when the general theory of the law started from 
a different or even opposite point to our own. The fundamental 
assumption of ancient law (when it got so far as to recognize 
contract at all) is that the validity of a contract depends, not 
upon the substance of the transaction, but upon its fulfilling 
certain conditions of form, and being established by one or 
other of certain strictly specified modes of proof.'' 

The decline in the importance of the seal is one of the 
most striking instances of the emancipation of the law, and 
of its tendency to bring itself more into harmony with the 
ideas of the times. In some States,' the use of private seals 
is absolutely abolished, and in others, though the form is 
still preserved, a simple scrawl is sufficient instead of the 
impression in wax formerly required. The progress of opin- 
ion in the matter of sealed instiniments is well illustrated in 
the case of Corporations. At common law, the contracts of 
corporations were required to be under seal. ^ Tliis rule, 
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^ Pollock on CcntraeU, cbap. S, p. 19S. 

' Ohio, Indians, Iowa, Kansaa, Nebraska, Tennessee, Ttasi^ HontaiM, 
MissisdppL 
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says Pollock,* '^is remarkable as not being an institntion of 
.modem positive law, but a survival from a time when the 
modem doctrine of contracts was yet unformed.*' It would 
appear that in England, as the law now stands, a trading 
corporation may make, without seal, any contract incidental 
to the ordinary conduct of its business. In the United States 
the rule has been much further relaxed. In the absence of 
charter or statutoiy provisions to the contrary, a corporation 
need use a seal only where an individual would be required 
to use one. Like a natural person, also, it can ratify any 
contract made by an agent which it could have authorized 
the agent to msJke. 

^It would seem to be a sound rule of law that wherever a 
corporation is acting within the scope of the legitimate purposes 
of its institution, all parole contracts made by its authorized 
agents are express promises of the corporation, and all duties 
imposed on them by law, and all benefits conferred at their 
request, raise implied promises for the enforcement of which an 
action may well lie." * 

In dealing with the subject of Contract in American law, 
it is impossible to avoid some reference to the doctrine, pe- 
culiar to Anglo-American jurisprudence, of Consideration. 
The origin of this important element in our contract law 
is involved in some obscurity, and modem writers have 
hazarded various conjectures on the subject. Thus, Anson 
says:* — 

''It is a hard matter to say how consideration came to form 
the basis upon which the validity of informal promises might 
rest. Probably the quid pro quo which furnished the ground of 
the action of debt, and the detriment to the promisee on which 
was based the delictual action of assumpsit, were both merged 
in the more general conception of consideration as it was devel- 
oped in the chancery.'' 

> PoDoek on ContracU, p. 146. 

* Bank of Colnmbia v. Patterson, 7 Cranch (United StatM BeporU), p. S9f . 

' Anaon'i Law ^ Conlraet, p. 56. 
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And again: — 



''So silent was the deyelopment of the doctrine as to the 
universal need of consideration for contracts not nnder seal, and 
so marked was the absence of any express authority for the mto 
in its broad and simple applicatioui that Lord Mansfield, in 
1765, raised the question whether, in the case of eommereial 
contracts made in writing, there was any neoessity for oon- 
sideration to support the promise.'' ^ 

This doctrine, however, was afterwards disclMmed. 
Chief Justice O. W. Holmes suggests another theory of 
^ consideration.* He points out that one way of proving a 
debt in early times was by the oath of sufficient men, and he 
says: — 

«The rule that witnesses could only swear to facts within 
their knowledge, coupled with the accident that these witnesses 
were not used in transactions which might create a debt, except 
for a particular fact, viz., the delivery of property, together 
with the further accident that this deliveiy was quid pro guo^ 
was equivalent to the rule that when a debt was proved by 
witnesses there must be quid pro quo. But these debts proved 
by witnesses instead of by deed are what we call simple con* 
tract debts, and thus, beginning with debt, and subsequently 
extending itself to other contracts, is established our peculiar 
and most important doctrine that every simple contract must 
have a consideration. This was never the law as to debts or 
contracts proved in the usual way by the defendant's seal, and 
the fact that it applied only to obligations which were formerly 
established by a procedure of limited use, goes far to show that 
the connection with procedure was not accidentaL** 

Whatever may have been its origin, the need of considera- 
tion has been firmly established by the judicial decisions of 
the last two hundred years, and it is only necessary to notice 
one or two points that have given rise to some discussion. 

^ Pillans V. Van Mierop, 8 Barrow'ii Reports (English), p. 166S. 
> Rann v. Hughes, 7 Term ReporU (Eoglish), p. 35a 
* Common Law, pp. 253 d ssg. 
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Thus, there was at one time a tendency in some courts to 
hold that a mere moral obligation is safiBcient consideration 
to support a promise.^ But this doctrine never obtained 
much weight, and the contrary is now settled. 

Again, part payment in satisfaction of a debt has always 
been, and still is, held not to be a bar to a subsequent suit 
by the creditor for the residue. 

''This rule is well established, but it has been much oriti* 
oisedi and is subject to exceptions real and apparent." ' 

The feeling seems to be growing that it is only a somewhat 
irrational adherence to a meaningless technicality that pre- 
serves this rule, and many courts are anxious to evade it 
whenever it is possible, by finding some consideration to 
support the transaction. Thus, if Uiere be some difference, 
no matter how slight,, in the method or manner of payment, 
such as the giving of a note of smaller amount for a money 
debt, or some chattel of less value, the transaction will be 
Upheld. And it has been held that a creditor may, on receiv- 
ing part of his debt, make a gift of the residue to the debtor.^ 

Next, as to Parties. 

As regards the contracts of infants, the law 
seems to have settled down to the general priri- 
ciple that such contracts are not void, but voidable. The 
exceptions to this are contracts for necessaries, and contracts 
arising out of some legal obligation devolving upon the 
infant. These, together with contracts for enlistment in the 
military and naval services, are binding upon an infant. 

The latter half of the nineteenth century has witnessed 
great changes in the legal position of married women. Under 
the common law, which remained practically unaltered until 

^ Clark on Coidraet; p. 180, Sec 84, and cases cited. 

> Clark on Ctmtraef, p. 190; Chicago, Milwaukee 4 St Faol R. R. Co.9 
Clark, 178 United States Reports, SftS. 

* Clark on Cenfradt, p. 190^ and cases dted in note 1S& 
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the before-mentioned period, the married woman, as regards 
contracts, had no legal existence apart from her husband. 
But Uie total legal disability of the married woman is now a 
thing of the past. 

''An example of the enlargement of the freedom of oontraet is 
found in the case of married women. . • . At common law, the* 
wife's personalty came to the husband, who^ by the marriage, 
acquired an estate in her lands, and husband and wife were 
held one person, to wit, the husband. In nearly all the States, 
full power of contract has now been given to married women, 
and a vast mass of learning upon the subject has become 
obsolete."^ 

« 

It is unnecessary to go into the details of the statntes 
passed in the different States for the amelioration of the 
legal position of married women. But it may be stated, 
generally, that they are given power to retain all property 
acquired by them, either by their own exertions or by in- 
heritance, free from the husband's control, and may contract 
with reference to it. Very generally, also, this privilege is 
extended to property owned by them at the time of marriage. 
As a result of the great advances made in facilities of 
communication, some important questions relating to the . 
formation of contracts by correspondence have engaged the 
attention of the courts. These questions, briefly stated, are 
as follows. If a man make an offer to another by mail and 
then revoke it, and the revocation do not reach the acceptor • 
I until after the latter has mailed his acceptance, although the ' 

* revocation was despatched before that time, is there a con- 

tract? Or, if the acceptor accept and subsequently revoke 
his acceptance, the acceptance and revocation arriving to- 
gether, is there a contract? Again, the acceptor mails his 
acceptance and it is lost in the post; is the proposer bound? 
The weight of authority in the United States seems to be 
that a proposal or revocation is a nullity until actually 
received by the person to whom it is addressed, while the 

1 Folic* Powen of the Stato^ b/ Alfred RoueU, LL.D^ p. 7S 
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acceptance takes effect from the time it vras despatched.^ 
The contract becomes obligatory from the moment the minds 
of the parties meet, even though a knowledge of this con- 
currence has not been brought home to them.' The accept- 
ance therefore, to lund Uie contract, does not. depend upon 
the delivery of the answer to the proposer.' After accept- 
ance, it is too late for the maker of Uie proposal to withdraw 
iL The withdrawal, to avail, must reach the offeree before 
acceptance.^ If a letter of acceptance and a subsequent 
letter of withdrawal are received simultaneously, there is no 
contract.' Of course, the death of either party, if it occur 
before acceptance of the offer, prevents the formation of a 
contract. 

While the foregoing rules seem to be established by author- 
ity, there appears to be a feeling that the acceptance should 
not be effectual until actually communicated to the proposer.' 

Under the heading of Subject Matter, it is interestmg to 
note that the period under consideration has witnessed the 
development of mercantile law in general, and, 
**^*^ especially, has seen the custom of merchants with 

regard to Negotiable Instruments fully recognized by courts 
of law and made part of the law of the land. Negotiable 
instruments were originally used by merchants only, and 
the rights and liabilities under them were established by the^ 
custom of merchants and not by judicial decision. Conse- 
quently, in a suit involving the rights and liabilities of 
parties to negotiable instruments, it was necessary to prove 
to the court, as matters of fact, the customs of merchants 

* Wald's Pollock on Contracti^ p. 86, note, and cases cited. 

* Mactier v. Frith, 6 Wendell (New York) Reports, |>. 103 ; SI American Ded 
sionSpSSS. 

> Tayloe v. Merchants' Insnrance Co^ 9 Howard's (United States) Repoiti» 
S90. 

* Tajrloe v. Merchants* Insnrance Co., tuftrtL 

* Dnnmore o, Alexander, 9 Shaw & Dnnlop's (English) Reports, p. 190l 

' 8ee Professor Langdell in the soTenth rolnme of the ^siencaii Law Rtinem 
P.4SS. 
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pertaining to the case, and unless the parties were merehantSt 
they could not claim the benefit of these customs in a. court 
of law. But about the middle of the seventeenth centnxy 
the courts laid it down that ^the law of merchants is the law 
of the land, and the custom is good enough for any maOt 
without naming him merchant.'* While there does not seem 
to have been any difficulty in allowing to bills of exchange 
the quality of negotiability, the courts of common law, at 
least in the time of Lord Holt, showed a disposition to deny 
it to promissory notes. To set the matter beyond doubti the 
Statute of Anne was passed in 1705 (8 & 4 Anne, o. 9) 
which established the negotiability of promissory notes.* 
This statute has been adopted substantially in the United 
States. Though we, at the present day, take it as a matter 
of course that the rules of negotiability are rules of law, it is 
submitted that their adoption by the courts from the custom 
of merchants is one of the most strikmg instances of the 
adaptability and common-sense character of the common law. 
We may, perhaps, smile at Lord Holt's sturdy opposition to 
the negotiability of promissoiy notes, but we must bear in 
mind how great a departure from the rules of the common 
law is involved in negotiability. To permit a chose in action 
to be assigned in such a way that the assig^nee may sue the 
promisor in his own name for the face value of the instru- 
ment, without regard to equities existing between the orig- 
inal parties, without notice to the promisor, and without 
proof of consideration given by the assignee, must have been 
a severe trial to the legal mirds of two centuries ago. To 
recognize a custom, and to give it weight in a particular 
case between two parties, both belonging to a special class, 
was one thing ; to admit it as a general principle, to be fol- 
lowed in all cases by courts of law, was distinctly another. 
However, once admitted, the general utility and convenience 
were too clearly manifested to allow of any doubt as to its 
expediency, and although it may have been considered for 
some time afterwards that negotiability should be limited to 
the two cases of bills of exchange and promissory notes, 
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the tendency of the time now is to recognize more fuUj the 
spirit which governed the Statute of Anne in giving Xegjd 
effect to a universal custom, and to extend the quality of 
negotiability to other instruments when such instruments are 
looked upon as negotiable by the entire business conmiunity.^ 

The States of the Union being independent of one another 
in matters of commercial law, it has necessarily followed that 
KcgocfaOiit there has been some diversity in the law of Nego« 
w^' tiaUe Instruments. Thus, the form of words 

necessary to confer negotiability differs in various States. 
As has already been said, the Statute of Anne has been 
substantially adopted in many States. In others, special 
requirements are appointed by statute, such as that the 
instrument shall be payable at a bank, etc Anotlier in- 
stance of diversity is the obligation and 9tatu$ of an irregular 
indoiser, who is variously presumed to be a. joint maker, a 
guarantor, or simply an indorser. The foregoing are given 
merely as examples of the many points on which there is a 
difference in the various States. 

In 1882, Great Britain enacted a law entitled the Bills of 
Exchange Act, which was, in effect, a codification of the 
law relating to bills, notes, and checks. This Act having 
worked very well, the Commissioners for the Promotion of 
Uniformity of Legislation in the United States took steps 
for the enactment of a similar statute for this country on 
the lines of the British statute. The result was that an 
Act entitled the Negotiable Instruments Law was drafted 
by Mr. John J. Crawford of the New York Bar, and was, 
after consideration and some amendment, adopted by the 
Commissioners.' 

The Act is mainly declaratory, but it has made some 
changes which are summed up by Dean Ames, of the Har- 
vard Law School, in the Harvard Law Review for December, 
1900, pp. 242-248, substantially as follows: A negotiable 
instrument may be made payable to one or more of several 

1 Goodwin o, Roharts, Law Reports, 10 Exchequer (Engliih), p. S67. 
• See Morton on BUU and Noiei (8d edition), p. 431. 
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payees, or to the holder of an office for the time being. An 
instrument, though indorsed in blank, ceases to be n^go* 
tiable by delivery whenever the last indorsement thereon is 
a special indoraement. The maturity of an acceptance for 
honor of a bill payable after sight shall be calculated from 
the date of the noting for non-acceptance. The abolition of 
days of grace; the assimilation of sight and demand paper; 
the provision that the negotiability of the instrument shall 
not be affected by its bearing a seal ; that a payor may dis- 
regard a condition in an indorsement; and that the holder 
in due course may enforce payment of an altered instrument 
according to its original tenor. 

So far, the Act has been adopted in sixteen jurisdictions » 
viz., Colorado, Connecticut, Florida, Maryland, Massachu- 
setts, New York, North Carolina, North Dakota, Or^on, 
Rhode Island, Tennessee, Utah, Virginia, Washington, Wis- 
consin, and District of Columbia. The dates of adoption of 
the law in the foregoing vary from 1897 to 1899, amhufrto- 



the present time its effects do not appear to have come 
under the consideration of courts of last resort While there 
has necessarily been some criticism on minor points, the 
general opinion seems to be that, on the whole, the Act is 
a good one, and likely to be of great use in making clear 
the law on this most important branch of Contract. The 
aim of this statute is to clarify and consolidate rather than 
create; it has settled doubtful or disputed points, deciding 
them according to the weight of authority in the United 
States, and it has changed the law only in cases where 
modem conditions have rendered the old rules cumbersome 
or ineffective. 

Next, as to Statute Law in relation to Contract. 

Two great statutes, passed in England in the seventeenth 
century and substantially adopted in the United statntoir 
States, have exercised great influence on the law «>»^8««* 
of Contract These are the Statute of Frauds and the 
Statute of Limitations. 
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Statute of Fii8t| as to the Statute of Frauds. This stat- 

ute, sajs Professor Parsons, in his work on 
ConiraeU^^ 

^'was intended as an effectual prevention of all the more com* 
mon frauds practised in society . . • The questions which 
have arisen under this statute are almost innumerablcy and the 
great variety of cases leave some of them as yet unsettled. But 
the statute has had a most important operation upon a great 
variety of contracts, especially upon those of sale and guaranty.^ 

Nothing more can be attempted here than a brief summary 
of the chief points of the statute, the fourth and the seven- 
teenth sections of which peculiarly affect the law of Contract. 
The f oui*th section provides that ^ no action shall be brought 
whereby to charge *' a person upon certain specified contracts, . 
unless ^the agreement or some memorandum or note thereof 
shall be in writing, and signed by the party to be charged, 
or some other person thereunto by him lawfully authorized.** 
In the States which have adopted the wording of the English 
statute, it is held that the contracts specified by this section, 
if made orally, are not void but voidable Such a contract 
cannot form the basis of a suit, but if it has been fully per- 
formed, the courts will recognize and protect the rights of 
the parties under it.' The contracts specified in this section 
are as follows: Promises by an executor or administrator to 
answer damages out of his own estate; promises to answer 
for the debt, default, or miscarriage of another person; agree- 
ments made in consideration of marriage ; contracts or sales 
of lands, tenements, or hereditaments or any interest in or 
concerning them ; agreements that are not to be performed 
within the space of one year from the making thereof. On 
all these points there have been many questions reused and 
discussed by the courts, the details of which would, how- 
ever, be out of place here. 

The memorandum required by the statute must, generally, 

1 Fkxwnit on ContraeU (7th edition), toL iii. p. S. 
* Clark on CantracU, p. 1X9, and esMt dtod. 
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show the parties, tenns, subject-matter, and the considera- 
tion. It need not be contained in one paper if the varaoas 
papers relied on show by internal evidence their oonneotioai 
This connection, however, cannot be shown extrinsioaUj by 
oral testimony. 

The seventeenth section provides ^ that no contract for tbe 
sale of any goods, wares and merchandises, for the price of 
fifty dollars or upwards, shall be allowed to be good '* except 
under the specified conditions. Some question has arisen as 
to whether, under the wording of this section, a contract 
within its provision which failed to fulfil the specified con- 
ditions has any validity, the language ^ no contract shall be 
allowed to be good,'* differing from that of the fourth sec* 
tion. On this point Mr. Clark says:-^ 

''In this country the question has been decided, and it has 
been held that the difference in the wording of the two sections 
of the statute in this respect is immaterial, and that bulore of 
a contract within the seventeenth section to comply with its 
requirements does not go to its existence, but merely renders it 
unenforceable by suit, as in the case with verbal contracts 
within the fourth section. ... In Missouri, however, it has 
been held that section 17, unlike section 4, goes to the very 
existence of the contract.'' * 

As in the case of the fourth section, the seventeenth has 
given rise to much discussion, controversies having occurred 
principally on the question of the interpretation of the clause 
^sale of any goods, wares or merchandises,'* and upon what 
is and what is not a fulfilment of the required conditions. 
These questions, however, belong properly to the special 
Contract of Sale, and will not be considered here. 

We turn now to the Statute of Limitations. Passed in 
the 21st James I., it has been adopted, substantially as 
originally passed, in every State of the Union, statute of 
although in many States provision is made, in Liiii»t«t*«»- 
addition, for especial demands or debts. Thus, in Cali- 

> CUrk on CmitraeU, p. 146 and noUe. 
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fomia, the recoveij of rents and profits in ejectment is 
limited to three years, and in Missouri, $eire facias to xevive 
a judgment is limited to ten years from its rendition. Pass- 
ing over special cases, we may note that the statute has had 
a somewhat varied career, both as regards the estimation in 
which it has been held and the principle on which it is 
founded. There seems to have been at one time an opinion 
that the plea of the statute was dishonorable, and not to be 
favored.^ Justice Story, as quoted by Mr. Parsons,' thus 
states the view just mentioned. 

'* Yet I well remember the time when courts of law exercised 
what I cannot but deem a most unseemly anxiety to suppress 
the defence; and when, to the reproach of the law, almost 
every effort of ingenuity was exhausted to catch up loose and 
inadvertent phrases from the careless lips of the supposed 
debtor, to construe them into admissions of debt. Happily, 
that period has passed away; and judges now confine themselves 
to the more appropriate duty of construing the statute, rather 
than devising means to evade its operation.'' 

The disrepute into which the statute fell for a time was 
probably caused by a change in opinion regarding the prin- 
ciple on which it was founded, thereby making possible the 
practices so severely commented upon by Justice Story% At 
first it seems to have been regarded as a statute of repose, 
but soon after another view was taken, and it was held to be 
a statute of presumption. Not before the prevalence of the 
latter opinion do we find it regarded as a dishonorable 
defence. There is, of course, an important practical dis- 
tinction involved. If the statute is to be regsuxled as one 
of presumption, t. «., a presumption that the debt claimed 
has been discharged, it can be no bar to an action nor afford 
any protection to the debtor when the presumption is re- 
butted. Therefore, a simple acknowledgment by the debtor 
that the claim is not settled will be sufficient to rebut the 

Fknons on ConiratU (7th edition), toI. iii. p. 70. 
s FuBOOi oo C^niraeU (7th edition), toL iii. p. 7S. 
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presumption and remove the bar of the statate. But if it be 
looked upon as a statute of repose, Le.^ if its foundation be 
the expediency of I'efusing to enforce a stale claim, whether 
paid or not, it is obvious that a mere acknowledgment of 
indebtedness will not deprive the debtor of protection, it 
being to the public interest that stale claims shall not be 
recovered. In order, then, to remove the bar of the statate 
when it is regarded as one of repose, there must be not 
merely an acknowledgment of indebtedness, but a new prom- 
ise to pay. And this is the modem view, established in 
accordance with the earliest decisions. It seems, then, that 
the new promise (which in many States must be in writing, 
following Lord Tenterden*s Act, 9 George IV. e. 14) must 
be either an express promise or an acknowledgment made in 
such terms or under such circumstances as to amounti in 
effect, to a promise. No new consideration is required to 
make this new promise binding, the latter being regarded as 
the waiver of a protection or privilege rather than the mak- 
ing of a new agreement. As regards the application of the 
statute, it is generally held that it begins to run from the 
time the creditor could have brought his action ; and when 
started, its operation cannot be arrested. There are, how- 
ever, certain disabilities which, if existent at the time the 
creditor could have sued and such as to prevent him from 
instituting his action, suspend the running of the statute 
until their removal. These are generally infancy, imprison- 
ment, insanity, absence from the State or the United States. 
In such cases the statute does not begin to run until the 
disability is removed. Generally, the statute declares **that 
no action shall be maintained,'* and where this lang^ge is 
employed it is held that the bar of the statute applies to the 
remedy only and does not render the debt itself void. As 
applying only to the' remedy, the application of the statute 
is to be determined by the lex fori and not by the lex loei 
eontractuSy if these differ. The statute does not run against 
the United States nor against the States. 

The wonderful development of the country in the latter 
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half of the period under review, and the consequent addition 
itMtMftof o^ many new sovereignties to the Union, each 
th« eontraei. ^^ j|jg \q^ laws, have necessitated careful judi- 
cial consideration of, and given practical importance to, the 
Law of Place. And it may be remarked in passing, in con- 
nection with this topic, tiiat the change in the relative 
importance of the two classes of property, real and personal, 
has brought about some very interesting modifications of the 
principles set forth by the older writers on the Law of Place 
with regard to personalty. 

But with respect to Contracts, it seems to be settled that 
the validity of a contract concerning realty is determined 
now, as always, by the law of the place where the property 
is situated. If the subject-matter of the contract be per* 
sonalty, the rather loose language of the older time, viz., 
that validity is determined by the law of the place where the 
contract was made, has been more sharply defined, and the 
lex loci contraetuM is now generally held to be the place of 
performance of the contract, in the absence of anything 
which will negative this interpretation. This rule is, no 
doubt, founded on the very common-sense view that parties 
intending to carry out an agreement at a certain place will 
naturally contract with reference to the laws of that place. 
In all matters concerning procedure, rules of admission or 
exclusion of evidence, and remedies, the law of the forum is 
the law that controls. 

Finally, it must be noted that in the Constitution of the 
United States there is a provision regarding Contract which 
Tht obiigfttioB ^^ already been the occasion of many important 
of a contract, judicial decisions, and which in the near future 
promises to be productive of questions of most serious diffi- 
culty. This is article 1, sec. 10, which provides that **no 
State shall pass any law impairing the obligations of con- 
tracts." Referring to this clause. Judge Cooley says:' — 

''The prohibition passed almost without comment at the time, 
and in the careful and very full discussions of the Federaliii it 

^ PrwdpUi ^CmiMiiuiiaiuMi Law, eha|^ XfL p. Sll. 
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is barely alladed to twioe. • . • Apparently nothing was in 
view at the time except to prevent the repudiation of debts and 
private obligations, and the disgrace, disorders, and cailamitieg 
that might be expected to follow. In the oonstmetion of this 
provision, however, it has become one of the most important^ as 
well as one of the most comprehensive, in the Constitution; and 
it has been the subject of more frequent and more extended 
judicial decision than any other*'' 

He goes on to show that the prohibition is aimed generallj 
at the legislative power of the State, and that a State Con- 
stitution is therefore a law within the meaning of the clause. 
But a statute, private or public, is not generally a con- 
I tract, although the State may make a contract (such as, for 

j instance, grants of land or special privileges, which are 

expressed in the terms of a statute). But, except in such 
cases, there is no contractual relation between the State and 
the citizens created by a statute; no individual can claim 
any vested right under it, and the State, therefore, may 
modify or repeal it at pleasure. Nor is the appointment to 
a public office or a grant of statutory privileges, sucb bs 
; 1 exemption from military or jury duty, a contract; the former 

being a delegation of trust and the latter nothing more than 
a license. 

But notwithstanding the constitutional provision under 
-^ . consideration, the contracting power of the State is limited, 

1 in that it cannot, by contract, bargain away any of the essen* 

I tial powers of sovereignty, such as, for example, the right 

to appropriate private properly to public uses under eminent 
domain. Again, while the State may grant exclusive privi- 
leges which are binding as contracts, such as to establish a 
ferry, or to supply water or gas to a city, it cannot be pre- 
vented making another grant for the same purpose ; it must, 
however, compensate the first grantee for the property right 
I, ] thus taken from him. 

In the celebrated Dartmouth College case ^ a large exten- 

> 4 Wheatoa (United SUfeet) Bapoitt, pw SIS. 

6 



\ 



i 



.^^-k 



82 



CONTRACT 



sion of the domain of Contract was established by the dec!* 
sion that a charter was a contract within the meaning of the 
constitntional provision. The effect of that decision was to 
make it customary to add to charters a clause giving the State 
the power to alter, amend, or repeal at wiU. 

In another aspect, the constitutional provision relating to 
Contract has been under the consideration of the Federal 
judiciary. It has been necessary on many occasions to con- 
sider the extent to which the obligation of Contract may be 
impaired by the Police Power of the State. The difficulty 
in many cases seems to lie between regulation and destroc* 
tion. It is admitted that all contract rights are subject to 
State regulation, and that the State may, in the exercise of 
its Police Power, interfere whenever necessary to protect the 
peace and order of the community, and the health, safety, 
and morals of the citizens. To what has been said in rela- 
tion to this subject in a previous chapter (that on Constitu- 
tional Law) it need only be added that under this particular 
constitutional provision the State is prevented from with- 
drawing remedies for breach of contract which may have 
been in existence at the time the contract was made, unless 
it provide some other means by which the creditor may 
obtain substantially the same satisfaction that would have 
been enforceable by him at the time the agreement was 
concluded. 
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BT GEORGE D. WATR0U8, D.aL. 

Beariko in mind the purely practical development of the 
Common Law, and its advance step by step, not according to ' 
a priori requirementSi but in response to the exigencies of 
the times, it should not surprise us to find that the law of 
torts (or private wrongs) has gone forward pari pasiu with 
social progress, and that in its modem form it faithfullj 
reflects modem conditions of life. No man nor body of 
men has laid down, or could lay down, in advance, what 
would be the lines of its development, either by legislation 
or litigation. 

Since that beneficent statute of Westminster II. (18 Ed- 
ward I., chapter 24), authorizing clerks in chancery to frame 
new writs in analogy to existing ones, analogies have multi- 
plied, and this branch of the law, dealing as it does with 
rights between man and man, has changed, as social rela- 
tions have changed. It is little to be wondered at, therefore, 
that the living law of torts, as found in the decisions of our . 
courts, should at first sight seem to have but little in com- 
mon with that of two centuries ago. This apparent difference, 
however, is more in respect to the subject-matter under con- 
sideration, or in the fonns of procedure, than in the prin- 
ciples which underlie them. 

It is a common remark of those among the older members 
of the bar that even in their time they have seen great 
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changes in the relative frequency of tort actions to those of 
contract* In their practice they have found actions upon 
ToftKtiMt i^otes, bonds, or simple contracts to have been 
SBcrMsiBg is lai^ely replaced by actions for negligence, con- 
spiracies, or nuisance. The earlier American re- 
ports will, in a measure, indicate the changes which ha^e 
taken place since colonial days with respect to the nature and 
character of litigation. The first volume of reported cases 
published in this country was that of Ephraim Kirby, con- 
taining the reports of cases decided in the Superior Court of 
Connecticut from tiie year 1785 to May, 1788, with some de- 
terminations in the Supreme Court of Errors. Of the 201 
cases reported 52 may be considered as actions in tort About 
half of these were actions of trespass, either to person or prop- 
erty, and about half of the others were actions of disseizin 
or ejectment. Of the 106 cases reported in the last completed 
volume of the Connecticut Reports 40 may perhaps be con- 
sidered as tort actions, of which 19 are for injuries by negli- 
gence to person or property. 

While Kirby*s was the first published volume, earlier cases 
have been in some instances collated, which show even more 
clearly the importance of the law of torts relative to other 
classes of cases in early colonial dajrs, and also the prevailing 
character of such cases. 

The first volume of Harris & McHenry^s Reports, pub- 
lished in 1809, contains cases decided in the Provincial 
Court and the Court of Appeals of the then Province of 
Alaryland, from 1658 to the American Revolution. By far 
the greater number of these are either actions of ejectment 
or trespass, growing out of disputed land tities; a very 
natural and fruitful source of litigation in a newly settied 
community. Of tort actions indicating any important de- 
velopment of this branch of the law, there are none. We 
do find, however, in this volume an interesting case showing 
the survival of the appeal of murder. The widow of Thomas 
Soaper summoned the defendant, a slave, to answer unto her 
^ for the death of the aforesaid Thomas Soaper, formerly her 
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husband, wherewith she appealed him.** After trial tlie 
defendant was sentenced to be hung, and in cane the pablie 
should see fit to pay for him, he was valued by the ooort 
at fifty-three pounds, six shillings, and eight pence, Maryland 
currency.* 

Glimpses here and there into the records of the sevexml 
colonies indicate a like lack of material suggesting any pro- 
gressive changes in the law of torts. Not until our naticmal 
development was well under way does there seem to have 
been any substantial addition to the rights ex lege created or 
protected by the State. 

A strong side light may indicate, though unscientifically, 
the relative importance of the modem law of torts to that of 
two hundred years ago. If we take any collection of illus- 
trative cases prepared for the law student of to-day, we shall 
easily see how insignificant in number and importance are 
those which date back of this period. One of the most com* 
plete and valuable of these collections contains 6S8 cases^ 
and probably every case of new impression or which in- 
dicates a point of departure is given. Of these but 79 
ante-date the period under review, and most of these deal 
with the subject of trespass, whether to person, personalty, 
or realty; a branch of the law of torts which had then 
reached a high state of development and in which the modem 
changes have been of romparatively little importance. In 
another and also valuable collection, out of 178 cases but 
three are more than two hundred years old, all of which are 
upon the subject of trespass. 

It is by no means my purpose to belittle what had then 
been achieved in laying the foundation for the modem law 
of torts. It is rather, on the other hand, to indicate what 
has taken place since then in the direction of applying gen- 
eral principles, then wrought out, to specific instances, and 
of building up the structure of the modem law. 

It is only within our own day that there has been any 
recognition of a law of torts or any attempt at a scientific 

1 Sarah Soaper r. Kegro Tom, 1 Harris k McHenrj's Reports, SS7 (1765). 
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treatment of its principles. Actions of tort there were at the 
eariy Common Law, as in the process of evolution the action 
of trespass developed out of the appeals de pac$ 
goTOTDiiif et jdagisj and of mayhem, and the civil became 
SlSrir^'''' differentiated from the criminal law, and as later 
'*^^*^**^ the action of trespass on the case with its many 
species resulted from the permission extended by the statute 
of Westminster IL There were rules relating to each form 
of action, but no general law of torts. 

Mr. Chief Justice Holmes has given us a ^Theory of 
Torts,'* and Sir Frederick Pollock wrote his admirable trea* 
tise to prove to us **that there really is a Law of Torts, not 
merely a number of rules of law about' various kinds of torts, 

that this is a true, living branch of the Common Law, not 

a collection of heterogeneous instances.'* To name these 
two is not in t&e least to derogate from the honor and grati- 
tude due to many others who have contributed their labors 
to the scientific treatment of this branch of the law. It is 
not so much that new substantive rules have been added 
through their efforts, as it is that existing rules have been 
generalized, classified, and scientifically arranged. 

In the bibliography of this subject there have been most 
striking changes in the period under review. While the law 
of torts received its share of attention in the various digests 
and abridgments, and later in the works of the commenta- 
tors, yet there seems to have been no text-book devoted to 
the subject until quite recent times. Sir Frederick Pollock 
could find none earlier than what he describes as a meagre, 
unthinking digest of ^ The Law of Actions on the Case for 
Torts and Wrongs,*' published in 1720. Within the last 
fifty years the treatises upon the general subject and upon 
its subordinate branches would constitute a library in them- 
selves. To name them all would require a catalogue; to 
name less would be invidious. 

From the settiement of the American Colonies, so much 
of the Common Law as was by them deemed suitable to their 
condition was adopted and the rest rejected, rather by tacit 
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consent and general acquiescence than by express declazm- 
tion. Upon attaining statehood, in many instan- j^^ ^^,1,,, 
ces this principle was formaUy stated, and a date ^^^ 
named as of which the law of Enghwd, so far as suited to 
its needs, became the law of the State. The transplanted 
Common L#aw, therefore, began its new life freed from the 
husks and shells which covered the ground from which 
it was removed. It did not become necessary in this coun- 
try to formally abolish the ^ Wager by Battel ** by statute, as 
England did in 1818,^ or the ** Wager of Law,** as she did 
in 1888. 

In its new growth simplification has been the idm and ten- 
dency, and this growth has been healthful and rapid. In 
matters purely of form and procedure, America, nn^t^ 
free from the incubus of unabolished precedent, 
has led the way, while in matters of substantial development 
of the Common Law, America has often followed the lead of 
England. The law of torts has shared in the progress due 
to the abolition of forms of action and the amelioration of 
the rules of evidence, — in general, in the improvements in 
remedial procedure; but in these respects there is little which 
is peculiarly characteristic of this branch of the law. . The 
subject of the remedies available against the tort-feasor may 
deserve a few words later by itself. Let us now briefly con- 
sider die most conspicuous changes which the last two cen- 
turies have seen in the development of the substantive law 
relating to torts. 

The law of trespass vi et armis for direct injuries by the 
wrongful application of force, whether to person, personalty, 
or realty, had reached a high stage of develop- 
ment long before the period under consideration, 
and actions for trespass were by far the most frequent of 
tort actions. While new conditions, unknown to the Com- 
mon Law, have given rise to infinite occasions for their 
application, yet the substantive principles of the law of 
trespass have changed but little since the days of the Year 

> Set chaiiter xllL 
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BoolcB. In one respect, however, the policy of the law 
been reversed through legislation. At the Common Law it 
was made the duty of every owner of domestic animals to 
prevent them from trespassing upon another's lands. This 
role has been from very early times unsatisfactory in this 
country, and in many States it has been judicially declared 
that the Common Law in this respect never prevailed within 
them, while in most of the other States the duty is now cast 
by statute upon the owner of the land to guard it by fencing 
against the entry of cattle from neighboring landa The 
duty and liability of railroad companies as neighboring land- 
owners have been found in these fencing laws, though doubt- 
less the same result would have been reached by specific 
legislation. 

For the recovery of the possession of real estate, the Com- 
mon Law real and mixed actions, with their fictions and 
cumbersome procedure, proved inadequate, and 
they were long ago abolished in England. In 
this country they were adopted to but a limited extent, and 
have often been superseded, as in Connecticut, by a single 
action 'for all cases of ouster, disseizin, or ejectment, known 
as an action of disseizin or of ejectment, whereby in one 
action possession of the land and damages may be recovered. 
By the ancient law of England there were four modes of 
redress for loss of chattels : by appeal of robbery (awarding 
^^^ restitution as well as punishment in cases of felo- 

nious attack), by writ of replevin (applicable 
only in cases of distress), by writ of trespass, where there 
was a wrongful taking, and by writ of detinue.^ The lat- 
ter writ was g^ven to cover the case where the defendant's 
possession was at the outset lawful. Eventually this gave 
way before the more useful action of trover, for the recovery 
of the value of the property converted by the defendant. 
The peculiar form of declaration which has g^ven name to 
the action and sets forth that the plaintiff lost the goods 
which the defendant found but refused to restore, dates from 

> Bigelow's Leading Coie* on the Law of Torts, note, p. 420. 
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about tlie middle of the sixteenth centary^ and from a 
where these were the facts actually presented*^ Later tiiese 
allegations of loss and finding became a mexe fiction and the 
court would not permit them to be denied. The action of 
detinue was adopted to but a very limited extent in tiiis 
country; never, it is believed, in Connectacat. It ia now 
obsolete in both countries. 

By statutes in both, the scope of the remedy in replerin 
has been extended so as in general to cover cases of nnlawial 
detention of chattels (whether the original taking 
was or was not unlawful), and so as to permit 
not only the recovery of the chattel but of damages for its 
detention. 

Where the reformed system of pleading and prooedors 
prevails, however, replevin is sometimes excepted from its 
provisions, as in Connecticut, and the Common Law pio- 
cedure retained. 

The ancient writ of deceit, which antedated the action of 
trespass on the case, lost its individuality long before Ae 
colonial era, and had become one of the spedes 
of that action.' The well-known case of Patleg 
V. Freeman^^ decided in 1789, marks a step in the p rogre st 
of this branch of the law so decided that Grose, J., in a dis* 
senting opinion, treats it as being as novel in principle as in 
precedent, and against the doctrine to be collected bom 
analogous cases. It was an action in the nature of a writ of 
deceit, and it was held unnecessary that the defendant should 
receive a benefit from the deceit or be in collusion with one 
who does. 

From this time on the development of this branch of the 
law is believed to have been logical and along parallel lines 
in the different jurisdictions, and without violent change^ 
either by statute or adjudication. In one respect contnuy 
results have been reached ; the English courts differing fan^^ 

> Bip;flow's Leading Case» an the Law of TarU, p. 4SS. 

s 1 Bnrrill Pncticei IS4. 

* 3 Dornford A Eait't Report^ SI. . 
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those of many of our States as to the effect of false, damag- 
ing representations honestly believed to be true. Negligence 
in ascertaining the truth is not, by the law of England, 
equivalent to fraud. Lord Herschell's learned opinion, in 
Derry v. Ptdc^ conclusively establishes to many minds that 
however it may be in morals, carelessness in ascertaining the 
grounds of belief falls far short of actionable fraud, and that 
the law of England does not allow, and never has allowed, a 
man to be sued for fraud who believed his representations to 
be true. It is plainly stated that if public opinion requires 
a different rule, it must be sought from Parliament. In 
this country many courts, of which that of Massachusetts is 
typical, hold that the rule of law is the same as that of 
morals, and that a positive statement as of the defendant's 
own knowledge carelessly made, without knowledge of its 
truth, is actionable, if false. This rule is to be found in 
numerous cases.* 

The various species of the action of trespass on the cas9 
were the only remaining forms of tort action at the open- 
ing of the eighteenth centuiyi - Actions for con^ 

^'^^^^ spiracy lay at Common Law, and do not rest 
upon the statute of Westminster IL, though re-inforced by 
a number of statutes of that period.' The ancient writ lay 
where two or more persons maliciously conspired to cause 
another to be indicted of a felony, and the confederation 
was an essential element of the cause of action. Malicious 
prosecution, however, dates from the statute as one form of 
the action on the case, and also from the statute of Malicious 
Appeals, Westminster II., chap. 12 (18 Edward I.). In 
the case of SavH v. Roberts ^ it was first declared to be the 
duty of the plaintiff to show want of probable cause. From 
that time forth the action has come down to us in substan- 
tially unchanged form. There was in Connecticut an inter- 

1 Lftw Beporti, 14 Appeal Cans, SS7. 

* 8m, for iuitonce, Litchfield v. Hatcbioioii, 117 MasMcbnietts Reporti, IM. 

* Bige1ow*t Leading Caie$ on the Law 9/ TorU, notes, pp. 191, I9S, snd Sit. 
« 1 Salkeld'a Reports, 18 (1S99). 
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mediate form of action between the action for conspracj and 
that for malicious prosecution, known as an action on the 
case in the nature of conspiracy. It differed from the former, 
because in that no judgment could be rendered unless 
against all the defendants, and from the latter, in that it 
must be brought against more than one defendant; in mali- 
cious prosecution it might be brought against one alone.^ 

In general, both in England and in this countiy, the 
action lay only in cases of criminal prosecutions, but in later 
times an extension has been sparingly made to civil eases 
where exceptional circumstances of injury, by preferring 
groundless charges of insanity, bankruptcy, ete., involTed 
unusual hardship to the plaintiff. Malicious arrest, mail* 
cious abuse of process, etc., are names of kindred wrongs 
based upon somewhat similar principles* 

The old writ of conspiracy long ago fell into disuse, bdng 
replaced, as we have seen, by the action of malicious prose- 
cution and by others appropriate under the circumstances. 
The fact that the wrong done may have been done by two 
or more in combination is now generally deemed matter of 
inducement, or of evidence merely. A question, however, 
arises, thus stated by Sir Frederick Pollock in the third edi- 
tion of The Law of TarU: — 

^* Whether conspiracy is known to the law as a substantive 
wrongi or, in other words, whether two or more persons oan 
ever be joint wrong doers and liable to an action as such by 
doing, in execution of a previous agreement, something it would 
not have been unlawful for them to do without such agreement, 
is a question of mixed history and speculation, not wholly free 
from doubt. '' 

He cites a few anomalous instances, with the suggestion 
that they may be explained as cases where the injury was 
predicated upon malice, and the conspiracy might be treated 
as evidential of it. But since the decision in Allen v. Flaod^'^ 

t a Swift's SyaUm. p. St. 
< Appeal Gmm^ 1S9S» L 
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overmling some of these cases and placing others upon new 
foundations, the answer to this question is more easily g^ven, 
so far at least as the law of England goes.^ In this countij, 
however, many of the modem cases in relation to labor 
disputes seem to treat conspiracy as an unlawful means 
for accomplishing a result otherwise lawful, and therefore a 
ground for civil liability where damage has been done to the 
plaintifL 

Until the last decade there was general acquiescence in 
the view that conspiracy was no tort Now many maintain 
that it may be ; that the separation of a single animal from 
the herd is a very different thing from a stampede, and that 
a single desertion is, in its essence, different from a panic. In 
many of the recent cases, in particular the ^strike opinions*' 
growing out of the strike of the American Railway Union in 
1894, there is a tendency to bear down upon that portion of 
the old definition of conspiracy which relates to the accom- 
plishment of a lawful purpose by unlawful means. Combi- 
nation is, they say, or may be, an ^unlawful means.*' 

We must await the survival of the fitter rule. Many of 
these cases will need revision, at least in those jurisdictions 
which follow the English rule, for they rest upon the assump- 
tion, practically abolished in England, that malicious injury 
to the business of another is actionable. 

The release of the press from censorship, and the constitu- 
tional provisions in this country, State and Federal, guaran- 
teeing it liberty, have made possible almost any 
abuse or license, subject only to subsequent' ac- 
countability. Attempts to enjoin publications, under circum- 
stances of whatsoever aggravation, have all but uniformly 
failed.' The law of privileged publications has undergone 
some modifications, especially in consequence of statutes fre- 
quently enacted in the interests of the press, having for their 
object the protection of news items published in good faith. 
If, upon demand, a retraction is given equal publicity with 

> Ponod: on the Law of TorU (8th ed.) 313 (1901). 
* Balliei v. Cawidj, 104 Fedend Reporter, 704. 
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^Railway accidents towards the middle of the present century 
brought the hardship of the Common Law rule into prominence. 
A man who was maimed or reduced to imbecility by the negli* 
genoe of a railway company's servants might recover for dam* 
ages. If he died of his injuries, or was killed on the spot» his 
family might be ruined, but there was no remedy." ^ 

This reform was effected by Lord Campbell's Act (9 & 10 
Vict 93), passed in 1846, entitled "" An Act for Compen- 
sating the Families of Persons Killed by Accidents.^ It did 
not in terms abolish the existing law. It continued to the 
executor or administrator such a right of action as the victim 
would have had if death had not ensued. The sum recov- 
ered did not become assets of the estate, however, but was to 
be divided among thei surviving relatives in such proportions 
as the jury might determine. Similar statutes were promptly 
passed in the several States and in the English Colonies. In 
the main these were based upon and closely followed the 
original act, though differing from it and from one another 
in matters of detail. It is believed that all agree in with- 
holding the fruits of the litigation from the creditors of the 
estate, the common object being to compensate dependent 
relatives. The general plan has been to permit the survival 
to the personal representative, for these special purposes, of 
a cause of action which the injured party would have had if 
he had lived. In a few of the southern and western States a 
new right is created, flowing from the death; for the benefit 
of relatives. In general, all of these actions are governed 
by the same principles as those under Lord Campbell's Act. 
Damages are generally to be assessed according to the reason- 
able expectation of pecuniaiy benefit of which the survivors 
have been deprived. 

The principle of these statutes is not absolutely new to 
the legislation of Connecticut. Long ago it was provided 
that ^ if any person shall lose his life " by means of a defec- 
tive bridge or highway under certain circumstances, the 
wrongdoer should pay ^to the person's husband, wife, or 

1 PoUock on the Law rf Tort$ (3d ed.), •!. 
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children, or next of km to the penoo deceasedt** the sum of 
$334, to be recovered in an action at law.^ In this State, 
after a long period of uncertainty as to the meaning of loiiie 
of the earlier decisions, it has just been decided that damages 
are to be estimated according to the pecuniary value of the 
decedent's life to himself; that is, to his esto^ tieating it 
as the aggregate of his assets and liabilities^* 

The remedy afforded by these statutes was at fiut tieated 
as local, that is, available only within the State where the 
injury occurred ; but from motives both of comity and con- 
venience each State will now permit the action and distribute 
the proceeds according to the lex loci delicti if its own statutes 
are substantially similar. 

In other respects also there has been a marked tendency' 
to break down the ancient maxim, ^ actio per$onali$ fnaritur 
cum personOf^^ and not to rest content with the sarrirdcf 
single encroachment upon it which existed in ^^t^^M. 
Lord Mansfield's day, iJlowing the representative to be sued 
where the estate of the decedent had, during his lifetimep 
been enriched by property or its proceeds belonging to 
another^ By statute nowadays, in this countxy, the greater 
number of causes of action in tort survive both in behalf of 
and against the estate. 

Causes of action for the infringement of patents, trade- 
marks, and copyright are, for the most part, founded upon 
statutes, and obviously of modem origin. The separate 
treatment of these subjects in Chapters XIV., XV., and 
XVI. makes further reference unnecessary. 

From time to time attempts have been made, either by 
extension of existing principles or by statute, to secure 
recognition of rights unknown to the Common Law. I 
refer not only to the local statutory rights and remedies 

t Conptlation of 1808. p. ISO ; Brcmghel v. Soathern N. E. TeL Co^ 78 OoD* 
iiecticot ReportR, 814 ; 48 AUmntle Reporter, 751. 
* Brongbel o. Southern N. £. TeL Co., npnu 
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which are frequently given in response to local * needs or 
opinions, bat tor attempts of a more general nature and coy* 
scatBtofT ering a wider field. A conspicuous instance of 
^"'^ one of these attempts has attracted much atten- 

tion within the last few years. The activity of the press, the 
cupidity of advertisers, and the insatiable curiosity on the part 
of the public which has resulted from them, have led to en- 
croachments upon what used to be regarded as exclusively 
private affairs, and to most execrable violations of all rules of 
decency and good taste. What could possibly be more offen- 
sive to a sensitive, refined woman than to have her portrait 
— very probably a caricature — published and circulated be- 
cause, perhaps, of some incidental connection with a matter 
which has attracted public attention; or to have the name 
and features of a dead husband or son appropriated by some 
greedy manufacturer because he thereby hopes to sell more 
cigars, or of some loathsome patent medicine ? Public senti- 
ment seems to demand protection and relief in such cases, 
but it can hardly be said that the law has answered the 
demand. There are many cases, mostly in the lower courts 
of the State of New York, where injunctions have been 
granted and afforded the needed relief. In the main they ^ 
have not reached the highest courts. The inspiration for 
this demand has largely been drawn from an article in the 
Harvard Law Review^^ by Messrs. Warner and Brandeis. 
This was exceedingly well-written and argued strongly for 
the recognition on the part of the Common Law of such a 
right It dilated upon the expansibility of the Common 
Law, and predicted that the time would come when its 
couils, as well as those of Equity, would concede the exists 
ence of a right to be let alone, not only with respect to a 
freedom from personal violence, but from an unwarrantable 
intrusion upon one^s private affairs. The argument was a 
very able one, and the article attracted gpreat attention; but 
still the authors were unable to point to a single authoritative 
case in support of their contention. Analogies pointed, to 

> YoL hr. p. 19S (1S90). 
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be sore, in that direction, bat that was all that oonld be 



The learned autho» argued well and ingenioiudj aa to 
what the law ought to be, but it can hardly be aaid that 
they have establiBhed its existence. 

The case of SehuyUr v. OwrtU^^ while not absolutely deny* 
ing the possible existence of the right of privacy, confines 
this possible existence to very narrow limits. It is aaid that 
if any such right of privacy exists, it dies with the person, 
and any right which may survive is a right pertaining to the 
living only, to protect their feelings and prevent a violation 
of their own rights in the character and memory of the 
deceased. It will be remembered that this case arose or 
grew out of the desire of the Woman's Memorial Fund to 
exhibit a statue of Mrs. G. L. Schuyler at the Colombian 
Exposition in 1893, as the typical philanthropist. Mrs. 
Schuyler herself had died fourteen years befom the action 
was brought. All of the courts, below that of appeals, pep- 
mitted the injunction to stand, so that the proceedings were 
effectual in preventing the exhibition of the statue at Chi* 
cago. But the plaintiffs, who were relatives of Mrs. Schuyler, 
confessedly were largely influenced by the desire to estaUiah 
a legal principle, as well as to prevent the subsequent public 
exhibition of the statue. The Court of Appeals, in revers- 
ing the decision of the Supreme Court, was of the opinion 
that no reasonable ground existed upon which mental distress 
could fairly be predicated, and that the caSe was not an ap- 
propriate one in which to ask for the enforcement of the 
right of privacy. Judge Gray, however, emphatically dis- 
sents, and among other things says: ^I cannot see why the 
right of privacy is not a form of property as much as is the 
right of complete immunity of one^s person.*' 

In the case of Atkinson v John E, Doghertjf ^ Co.,' the 
existence of such a right is emphatically denied. There is 
little hope of its recognition otherwise than by the legisla- 

^ 147 New York Reporti» 7U. 
* 80 Northweitani B«poner« tSS. 
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tare, although injonotions have often been granted in cases 
of extreme aggravation. The practical difficulties in deOninjf 
and according such a right by statute axe too great to make 
relief even in that manner 



The law of nuisance presents a vast number of instances of 
the application of well-known principles to new and unfore- 
seen conditions of fact. In the working out of 
this application some, though it is believed not 
many, substantial changes in the law have been wrought out. 
There is a disposition to diminish the list of nuisances per •€, 
including only such as must necessarily and under all condi- 
tions be such. Even the list of prima facie nuisances is 
diminished, and there is a tendency to leave each situation 
as it presents itself to be passed upon according to the rea- 
sonableness of the act of the defendant, and to the burden of 
inconvenience which can fairly be imposed upon the plaintiff 
as a penalty for sharing in the social life of the community. • 
It is noioiq^r possible for a manufacturer to ruin his neigh- 
bor's property by establishing that his business was carefully 
conducted in a locality convenient for its management. Con* 
venience is a question for the neighbor, and not for the 
manufacturer.^ 

The intimate connection of the law of nuisance with the 
law of trespass on the one side, and with the law of negli- 
gence on the other, still produces, as it always has done, 
confusion of thought and reason. Still, much has been 
accomplished in the way of clarification, and there is a 
strong tendency toward clear cut differentiation in modem 
judicial opinions. 

As a result of certain well-known decisions in England dur- 
ing the last half -century, there has been marked out a sepa- 
rate field for certain actions based upon what Sir Fredericl^ 
Pollock calls ** Duties of Insuring Safety," and Mr. Bigelow 
treats under the title ^Escape of Dangerous Things/' The 
duty of restraining animals from doing damage has furnished 

^ BSgdow on tlM Lam^TorU (Tth •d.),p.S00i 
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an analogy for a similar role with reference to the escape 
from one's premises of inanimate things of a peculiarly dan- 
gerous nature. Proof of escape, to the damage of the 
plaintiff, establishes a prima facie cause of action where this 
doctrine prevailEU 

The leading case is Rjfland$ v. Fletcher.^ In brief, the 
defendants, without personal negligence, constructed for 
their pleasure a reservoir on their own land, above five 
abandoned shafts leading into the plaintiff's mines. The 
water burst through these shafts and connecting channels 
into the mines, causing damage. The defendants were held 
liable, not because they had done an unlawful act, but be* 
cause they were bound to insure the plaintiffs against harm 
arising from the construction and use of the reservoir. Later 
decisions have shown a tendency to modify this rule ; in paa> 
ticular, NiehoU v. Mardand^* where an extraordinary storm 
caused the bursting of an embankment This case, says Sir 
Frederick Pollock, ^has practically empowered juries to 
mitigate the rule whenever its operation seems too harsh." ' 
Ryland% v. Fletcher^ as lajring down a positive rule of law« 
he says, is not open to criticism in England. ^ Yet no case 
has been found not being closely similar in its facts or within 
some previously recognized category in which the unquali* 
fied rule of liability without proof of negligence has been 
enforced.'* The doctrine of these cases has been much dis- 
cussed in this country. In Cahill v. Fa^man^^ it was fol- 
lowed in a case strikingly similar in its facts. In others 
the principle has been approved, though the facts before the 
court were very different. It may fairly be said, I think, 
that the prevailing view in this country is opposed to the 
recognition of the rule, and it is significant that Mr. Bigelow, 
when stating the duty in his last (7th) edition, parentheti- 
oally says ^*by the law of England." The almost universal 

^ Lftw Reports, S Honae of Lords, 8S0. 

* Law Reports, 10 Exchequer Canes 255 ; S Ezcbeqner DiTfaloOy 1. 

* roUock OD the Law of Torts (8d ed.), 4S7. 
« 18 Minnesota Reports^ dU. 
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dticm here is to plant liability in such cases upon negli- 
gence, demanding a high degree of care in proportion to the 
danger. 

The astonishing development of the law of negligence 
may be deemed to be the most characteristic feature of the 
w^iiPMif^ modem law of torts. To do justice to this topic 
^'^"*' would demand a treatise, and with these we are 
abundantly supplied, both on the general subject and upon 
its minutest subdivisions. The statement of the defendant's 
duty is simple ; the opportunities for its application infinite. 
Every new agency, whether for transportation or for supply- 
ing those conveniences now deemed necessities of life, has 
created the occasion for a new adaptation of the rules of 
negligence to the exigencies of its operation, llie frequent 
recurrence of certain kinds of accidents, especially where a 
dangerous agency is within the entire control of those charged 
with its operation, without opportunity for self-protection on 
the part of the plaintiff, has led to the frequent application 
of the maxim, ^ Re^ ipsa loqwUur.^^ The mere occurrence of 
such a calamity is, in many cases, enough to make out a 
prima facie case of negligence. 

The duty of the plaintiff to show his freedom from negli- 
gence affirmatively is one as to which the American courts 
are at variance. The State of Connecticut, for example, re- 
quires it; the Supreme Court of the United States does not, 
nor does the law of England.^ 

In the law of bailment it was long the settled doctrine that 
the duty of bailees was to be distributed under three heads, 
according to the nature of the bailment and the bailee was 
liable for slight, ordinary, or gross negligence, as the bail- 
ment might be gratuitous, for hire, or without benefit to the 
bailee. This seems to have arisen from a misconception of 
the Roman Law, resort to which was had in Cogg9 v. Ber* 
nard^^ in the eighteenth century.' 

> Inland and Seaboard Ca v. Toliion, 139 United Sutet Reporti, ftSl. 

* 2 Lord Rajroood'a Reporto,909. 

• Bigelow on the Law ^ TarU (7tb ed.), pp. 88S^ 
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The modern tendency is to discard the old iheoiy of three 
grades, and resort to the test of the conduct of the pru- 
dent man under like circumstances. In cases of Diligence 
apart from bailmenti or in common form as they are some* 
times called, this threefold classification is nowadays ruelj 
attempted. 

Numerous as are the cases of negligence, and varied as 
the rules often are by statute, still it is belieyed that the 
tendencies noted will indicate most of the de- if«titraA 
partures from the law of two hundred years agO| mttu^ 
save in connection with the relationship of master and ser* 
vant Here there is much that is new and charaoteristioally 
modem* 

A servant, whose leg had been broken by the giving way 
of an overloaded butcher^s van in which he was riding while 
in the master^s service, rashly ventured to sue his master for 
damages in an action on the case.^ He obtained a verdict 
for X500. A rule was obtained to show cause why the judg- 
ment should not be arrested, on the ground that the defendant 
was not legally liable under the circumstances stated. 

This was, perhaps, tlie first attempt on the part of a ser- 
vant to hold a master liable for neglect of duty. It was 
argued that the liability, if any, grew out of an implied 
contract that the van should be safely loaded, and that the 
action, if any would lie, should have been assumpsit. The 
court admits that there is no precedent for the action by a 
servant against a master. No authority is cited by court or 
counsel. The court ridicules the suggestion of such a lia- 
bility for the misdoing of another servant. It will carry us, 
says the court, to an alarming extent. ^The master, for 
example, would be liable to the servant for the negligence 
of the chambermaid, for putting him into a damp bed; for 
that of the upholsteiipr, for sending in a crazy bedstead, 
whereby he was made to fall down while asleep and injure 
himself; for the negligence of the cook, etc.^ 

There was no suggestion of any existing rule as to fellow- 

1 Prieftlej o. Fowler, S Meetoo 4 Wdfbj't Reporti, 1 (1*S')- 



lOS TORTS 

service; no use of the terms so common to-day. The jadg- 
ment was arrested, and upon reasons upon which the doctrine 
of fellow-senrice has rested ever since. No intimation was 
made of any distinction between the negligence of servants 
of different grades, or in different departments of the mas* 
ter*s business. Very soon afterward came the case of Jficr- 
rajf V. The South Car. R. R. Co.^^ which was an action upon 
the case for an injury to a fireman through the negligence 
of the engineer upon the same engine. The company was 
exempted from liability; three Judges dissenting. 

This is said to have been the first real decision whereby 
^ a bad exception to a bad rule *' was laid down, though it 
was foreshadowed by PrientUy v. Fowler^ as we have seen.' 
The exemption is based upon the implied agreement between 
master and servant, which, it was said, does not include a 
guaranty against the negligence of co-servants. 

Soon after the decisions mentioned. Chief Justice Shaw 
applied the rule in the case of FarweU v. Boston ^ Worce$ter 
R. R. Co.^^ and clearly enunciated the reasons in their now 
familiar form. 

**But,** say Shearman & Redfield, ^ while starting from 
the same foundation, the English and American decision^ 
have been gradually diverging, the former in favor of the 
master, and the latter against him, until English decisions 
upon questions of difiiculty are practically useless in most 
American courts."^ The rule has finally been accepted by 
all American courts, both State and Federal, with only a 
few unimportant qualifications in some States. 

The divergence above suggested has continued ; the vital 
question being to determine what officials shall be considered 
^ vice-principals '* for whose negligence the master is respon- 
sible as for personal fault. 

It is generally conceded, however, that the law imposes 

1 1 McMiilUii*a Reporta (Sontb CarolinA), SSft. 

* S Shearman 4 Redfield on Neglipema (5ih ed.), I isa 

• 4 Metcalfe Repoite (BfaaHichnaetta), 49 (184S). 

« a Sbearmaa a Redfield on JV^yetioe (Sth 6d.)» i lt7. 
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many duties upon the master as to the safety and lepur of 
premises and appliances, the making and enfondi^ of proper 
rules, and the competency of employees, which cannot be 
escaped by any delegation whatever. Even the role relatiiig 
to the implied assumption of risk by the servant presupposes 
the proper performance of these duties, and cannot be in- 
voked if these have been omitted by the master.^ In the 
United States several recent decisions of the Federal Supreme 
Court have gone far toward establishing a rule which is 
likely to meet with general acceptance.' 

In England, however, the tendency to exempt the master 
has culminated in the much-condemned case of WUmm t. 
Merry^^ which virtually abolished liability for the &ult of a 
vice-principal. But the drift of public opinion has been 
away from the too harsh rule which has been evolved in the 
courts. The English Employers* Liability Act of 1880 was 
the first protest of general importance; its professed object 
being to extend the liability of employers to workmen for 
personal injuries sustained in their service. The provisions 
of this act are moderate and reasonable, and do not carry the 
law of England far, if at all, beyond the rules which gen- 
erally prevail throughout the courts of this country. An 
attempt to enact a more stringent law failed in 1898. The 
Workmen's Compensation Act of 1897, is really a law of 
compulsory insurance. 

The Act of 1880 has been, in substance, copied in many of 
our States, and the demand for increasing severity in legis- 
lation is growing. The protest against the grievances of the 
employee — > in some cases real, in others imaginary — has ao* 
quired such momentum that at times it seems as though the 
whole doctrine of consociation was destined to be swept out 
of our legal system. 

The law relating to the liability of a negligent servant to 

1 Fftntzar o. Till/ Foster I. Mining Co., 99 New York Reportf , 36a 
> Nor. Pacif. R. R. Co. v. Peterson, 1 62 United State* Reporto, 846 ; New Eng. 
R. R. Co. V, ConrojT, 175 United States Reports, 383. 

* Law Reports, 1 Scotch and Dirorce Appeals, 326, (1863). 
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his maBter, or to his eo-servant| seems not to hsve been 
materially altered in modem times. But there is a farsnch 
of the law relating to master and servant in which the prin* 
eiple, though not modem, has been extended so far beyond 
its applicaticm in the earlier Common Law, that it has led to 
results so striking as almost to amount to a new doctrine. 

It was a rule of the Common Law that an action lay by 
the master against one who had enticed away his servant. 
The dissenting opinion of Lord Coleridge, in the case of 
Lundejf v. Gjfe^^ which maintains that this action is based 
upon the Statute of Laborers,' and should be confined to 
cases within its equity, is generally conceded to be erroneous. 
That statute, and a subsequent one of like effect, applied 
only to those who labored with their hands. It was passed 
in consequence of the scarcity of labor, due to the plague, 
and to prevent excessive demands by the laborers, and out- 
bidding in the labor market by the masters. The Common 
Law did not restrict the right of action to the case of tillers 
of the soil. In LumUy v. Gye this principle was extended 
to the case of a ^dramatic artiste^^^ Johanna Wagner, who 
had contracted to sing exclusively at the plaintiff's theatre, 
but had been induced by a rival manager to break her 
contract. 

The rule was broadened so as to include all cases of con* 
tract for personal services. This case and the later one of 
Bowen v. Hdll^^ have been generally followed in this country, 
notably in Angle v. Chicago^ etc. Ry. Co.^^ though that was 
not a tort action. 

Indeed, there has been a temptation, sometimes yielded to, 
to extend it to contracts in general, other than those for per- 
sonal services. This subject has been treated under the title 
^Malicious Interference with Contract,*' but Mr. Bigelow 
in his last edition, and in view of a change in the current of 

> 2 EUU 4 BlMklmrn't Reporti, SIS (1858). 
« 23 Edw. in. ftat 1 (1849). 
* 6 Qiwen't Benek Dhrltioo, 888. 
« 151 United States Rapofti^ II. 
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authority, discusses it under the heading, ^ Procuring Breach of 
Contract." Malice is not, in general, now considered a neoea- 
sary element of the cause of action. Notice of the relation, 
by the wrongdoer, and resultant damage will now suffice. 
The converse of the rule is often admitted and a like remedy 
given to the servant also, if discharged through the wrong- 
ful interference of a third person. But in Massachusetts 
this seems not to be so, unless wrongful means are employed, 
even though there was a contract for personal service, and 
conspiracy was alleged.^ It was considered that the master^s 
right to damages was special and that the servant had no 
corresponding right. There is a strong intimation that the 
servant's right, in that case, depended upon her ability to 
prove slanderous statements, resulting in loss of service. 

These questions, so far as they relate to the master^s right, 
have not, it is believed, as yet been passed upon by the 
House of Lords, and their it^ittu in England, in view of the 
later cases of Mogul Steamship Co. v. McGregor et ah.^ and~ 
Allen V. Floody^ is a littie uncertain. Indeed, it must be con- 
ceded that the law on this general subject is still unsettied. 

The rule under consideration has an important bearing 
upon the development of the law relating to disputes between 
capitalists and laborers ; a body of law which has capital and 
in recent years received much attention at the ^'^^ 
hands of courts and legislatures, and has attained great pro- 
portions. The two cases last cited have also become famous, 
and have contributed largely to the settiement of doubtful 
and disputed questions. In the Mogul Steamship Co. case, 
exasperated shipowners whose tea-carrying trade had been 
ruined through the means adopted by their competitors to 
secure it, sued them for damages, and asked for an injunc- 
tion. The defendants had secured the trade by offering a 
five per cent rebate to all who would agree to ship by their 
vessels only, and by reducing freight to a ruinous point, 
underbidding the plaintiffs so that tiiey were unable to obtain 

^ May P.Wood, 1 72 MaasacbaaeUa Heporta, 1 1 . Bnt aee Mormn r. Donphj, imfim. 
* 1892, Appeal Caaea, 25. • 1898, Appeal Caaea, 1. 
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caigoes. ThiB attempt to place an arbitrary limit beyond 
which legitimate competition could not go, failed: the means 
naed for obtaining the trade were held not to be unlaw* 
ful, and could not be made so because of combinati<m; and 
this, too, although great stress was laid upon the contention 
that the defendants had entered into an agreement which, 9M 
between themselves, might be unenforceable as in restraint of 
trade* To enter into such a contract is not a tortious act. 
The doctrine of the case is all contained in Lord Habbury's 
final proposition : ^ I am of opinion, therefore, that the wlxde 
matter comes round to the original proposition, whether a 
combination to trade, and to offer, in respect to prices, dis« 
counts, and other trade facilities, such terms as will win so 
laige an amount of custom as to render it unprofitable for 
rival customers to pursue the same trade is unlawful, and I 
am clearly of the opinion that it is not " ^ 

To appreciate fully the importance of the other case, AlUn 
V. Floods we must bear in mind that lawyers. Judges, and 
laymen have long been under the influence of a feeling, 
amounting almost to superstition, that there was something 
magical about the word ^ malice,'" and that the mere insertion 
of this word in a declaration would convert otherwise inno* 
cent into tortious acts. The fog has been gradually rising, 
and this case has, so far as England is concerned, swept it 
away. 

Tlie very procedure in that case, upon appeal, is interest- 
ing and instructive, as showing of how extreme importance 
the rule under discussion was deemed to be, and what 
widespread results were expected from it. The exhaustive 
examination which the case received tends to strengthen 
our confidence in the correctness of its rulings, despite the 
fact that more Judges pronounced themselves against than 
for them. 

Two shipwrights were employed in repairing the wood- 
work of a ship, but were liable to discharge at any time, 
being employed only from day to day. They had previously 

t 189t, AppMd Gum, 4a 
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done ironwork upon a ship for another firm, a praotioe objeo- 
tionaUe to the ironworkers. A delegate of the ironworkeis^ 
union informed the employers that unless the shipwrights 
were discharged, the ironworkers would be ^called ott^** or 
^ knock off work." To prevent stoppage of their busiiiefls, 
the employers discharged the men, who sued the delegate 
and two other defendants for maliciously inducing the Glen- 
gall Iron Co. to break the contracts with the plaintiffs, not to 
enter into new ones, and for conspiring to bring about tbeae 
results. Before Kennedy, J., the jury found that Allen mali- 
ciously induced the company (1) to discharge the plaintiffs, 
(2) not to further employ them. There was no evidence of 
conspiracy, and that feature of the case was eliminated. This 
should be kept in mind in considering the bearing of this case 
upon labor disputes. A verdict was given for the plaintiffs. 
After the first argument in the House of Lords the Judges 
were summoned and the following question was propounded 
to them: ^Assuming the evidence given by the plainti£b* 
witnesses to be correct, was there any evidence of a cause of 
action fit to be left to the jury ? " A majority of the Judges 
answered. Yes; the House of Lords said. No. It was held 
that Allen had violated no legal right of the plaintiffs, done 
no unlawful act, and used no unlawful means in procuring 
Flood's dismissal. His conduct was not actionable, however 
malicious or bad his motives, and that — notwithstanding the 
verdict — Allen was entitled to judgment. The case did not 
call for a decision as to whether it would have been unlawful 
to cause a breach of contract, for there was none. Either 
party could have terminated the employment at will. There 
must be more than malice to make interference with this 
relation between employer and employee actionable ; unlawful 
means must be employed, if no contract be broken. 

Mat/or^ etc. of Bradford v. Pickles ^ also contributes its 
share toward clearing away the baleful influence of the con- 
ception of malice. As a result of these cases, it iqum. 
is now well settled that, in general, bad motive 19 no tort, 

1 1895, App«d Guat, 6S7. 
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and that an allegation of malice has no effect as to acts free 
from any other element of wrongdoing. 

It was formerly thought that malicious injury to the 
business or means of livelihood of another was actionable* 
Carrinffton v. Taylor ' (one of the wild*fowl cases) has been 
overruled by Allen v. Flood. The other, Keeble v. Etekerin^ 
gUl^^ was sustained upon the ground of nuisance alone* The 
class of cases, therefore, in which bad motive is, or may be, 
a controlling factor, is confined to exceedingly narrow limits. 
Even in the law of slander and libel, the tendency of modem 
thought is to base them upon the use of language false and 
injurious, generally or under the special circumstances ; while 
the gist of malicious prosecution is that criminal proceedings 
were taken against the plaintiff without reasonable and prob- 
able cause.' These are apparent, not real, exceptions to the 
general rule. Cases o( qualified privilege stand almost 
alone in requiring actual proof of malice, or lack of good 
faith. 

The doctrine formerly believed in, that acts not otherwise 
wrongful become so if they interfere with another's trade or 
employment, seems to have met its death-blow at the hands 
of the cases just discussed, at least in England* 

The influence of them, on this side of the ocean has al- 
ready been considerable, and we shall await with intense 
interest the further influence of Allin v. Flood. 

The intimate relation of the cases just discussed to those 
questions involved in the adjustment of difficulties between 
employer and employee is obvious. In colonial days freedom 
of labor and of contract were frequently restricted by enact- 
ments quite as offensive as the Statute of Laborers, already 
mentioned.^ In time these limitations disappeared, and there 
was no American case involving the legality of conspiracy 
until 1821, and but few early English cases of importance* 

1 11 Eitt'f Beports, 671. 

* II Modern Reporta 74 ; 11 East*! Report!, 678 n. 

* Ringwood on TorU (Sd ed.), p. 67. 

* Beech on MMopolie§ and Indtutrial TrutU, 1 98 and p. 896. 
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With the immense activity in the industrial world dnxing 
the last half of the last centuiy, new and perplexing ques- 
tions have arisen as to their respective rights. The answeis 
given to them by the courts of this country have been oon* 
flicting, and have not tended to a lessening of the confusion* 
The use of the term ^conspiracy/* as applied to comtmia- 
tions, whether of employers or employed, to promote their 
respective interests, tends, at times, to persuade even the 
judicial mind that a tortious element is thereby imported 
into a case which, without it, would give rise to no legal 
remedy. Quite likely this is due to the influence of the rule 
of the criminal law that conspiracy itself, irrespective of the 
attainment of its ends, may be a crime. I believe that much 
of the variance in the American cases, in this department of 
the law, is traceable to a departure from the sound doctrine 
laid down in Hutehin$ v. Sutehifu^^ for example, in this 
country, and in England by the recent case of HiMey y. 
Simmons^^ that the combination of two or more to do an act 
cannot make that wrongful which if done by one would not 
be. Under this rule the act of Allen in procuring the dis- 
missal of Flood would not have been actionable, even had 
many conspired with him to bring about this result. 

The American courts are not in accord as to their willing- 
ness to follow Allen v. Flood. The Supreme Judicial Court 
of Massachusetts, standing by its former decisions, declines 
to follow it, in Plant v. Woods^^ while in the later case of 
Moran v. Dunvhv * it is plainly said that it may now be con- 
sidered settled in that State that motives may determine the 
question of liability, and that there is no sound distinction 
between persuading by malevolent advice, and accomplish- 
ing the same result by falsehood or putting in fear. In 
Vermont it is said that though several individuals acting 
from the free exercise of individual choice may unite in 

» 7 HiU'f Reporto (New York), 104. 

* 1898, 1 Qaeen't Bench, 18L 

• 176 MasMchnaetU Reports. 492 ; 57 Nortbeasteni Reponor, 1011 (1900). 
« 59 Nottbeasteni Bepoiter, 1S5 (1901). 
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withdrawing their patronage from another, yet where a coer- 
cive system of fines and penalties requires each member 
of an association to do this, it cannot be said that the means 
employed are lawful, even though there is no attempt to 
compel others, outside the association, to withdraw their 
patronage* The business of the plaintiffs, in a recent case, 
was ruined, through such a refusal to have dealings with 
them. The means jprere held to be unlawful and actdonaUe, 
though involving no threats, force, fraud, or intimidation, 
save in so far as the refusal to have business dealings may 
be so considered.^ 

Two very recent cases in New York (1901), in the Appel- 
late Division of the Supreme Court, deny the responsibilitrf 
of the defendant, upon the principle of Alhn v. Floods 

It is hopeless to attempt to reconcile the cases. Some 
decline to concede liability where the acts done are not un* 
lawful unless the means employed are such as to fall dis* 
tincUy within the category of illegal acts, as those words are 
used in other departments of the law; others finding in the 
use of new and effective means of injuring business, through 
combination, an equivalent for illegal means. Some treat 
malicious persuasion causing damage to another as a basis of 
liability, though effected by one individual, and some — far 
more, it is believed — consider it as actionable only when 
made effectual through combinati<m. 

The increasing use of the equitable remedy, by injunction, 
where combination is present, is a marked feature of the situ- 
ation, and has caused so great alarm as to awaken 
an increased demand for corrective legislation. 
Relief has, in some instances, been granted by way of incor- 
poration of trades unions, the enactment of Anti-Trust laws, 
laws for the protection of the union label, etc. 

Before long, it is believed that each State will have worked 
out a solution for itself, though not necessarily, or even prob- 
ably, in harmony with all of the others. 

1 Bootwdl V. Marr, 71 Vermoot Reports, 1 (1899) ; 42 Atlantic Reporter, SOT. 
* Nat. Protect. Am'b v. Cnrominic, 65 New York Sopplement^ 046; Woneb m, 
ShanUand, 69 New York SopplemeBt^ S49. 
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Let us now briefly consider what changes haye taken place 
in the law relating to the remedies at the disposal of one who 
has sustained injury from a tortioua act. 

The Common Law permitted, in some cases, an extra- 
judicial remedy, by allowing the injured party to take the 
law into his own hands. This was generally ^^^^ 
tolerated only in cases of urgency, demanding 
immediate action, as in cases of self-defence, abatement of 
nuisances, distress, etc., and only for the prevention of im- 
minent harm ; never by way of revenge or exaction of com- 
pensation for damage already done. Such cases are often 
spoken of as cases of self-help, but it is obvious that this 
term is more appropriately applied to cases of recaption or 
reprisal, where the possession of persons or property may be 
peaceably regained, than to cases of mere resistance to wrong. 

These rights are still generally recognized, but, as it has 
been said, as civilization advances, the necessity for and 
recourse to such remedies becomes less and less frequent. 
Some of them, as the landlord's right of distress for rent| 
have obtained little or no foothold in this country. 

Now, as at Common Law, except where possession of sp^ 
cific property is sought, the chief remedy available is an 
action at law for compensatory damages. At the 
early Common Law the right to take the defend- 
ant's body in execution was allowed only in case of the King, 
who, by his prerogative, might have execution of the body, 
goods, and lands of his debtor.^ A possible, but doubtful, 
exception was said to exist in trespass vi et armu. 

Lands could not be taken, because they were obliged to 
answer the duties to the feudal lord, and a new tenant could 
not be forced upon him without his consent. The person 
was not liable ^because that was obliged by the tenure to 
serve the King in the wars and the several lords at home, 
according to the distinct natures of their tenures.** 

As the immunity of the defendant's person produced great 
contempt of the law in indigent wrongdoers, a series of 

1 BaeoD'i Ahridgmtnt, ExecntioOy A. sad C a 
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ancient statutes permitted the penon to be talcen on mesne 
process (and of coarse in execation)| by a capiat in substan- 
tially all actions whether ex cantraetu or ex delicto.^ 

Statutes abolishing imprisonment for debt have been gen- 
erally held not to affect the right to take the body in execu- 
fmpriinnnwif ^^^ ^ actions of tort It uuty be laid down as .a 
for d«bc proposition, generally true, that except where by 

statute this right has been expressly taken away, it exists as 
it did in the time of Henry VIII., subject to the defendant's 
right to freedom upon taking the ^Poor Debtor*s Oath.'* 

It was long the established law of England that when 

TV»rt. *« merged ^® ^^ ^^^® ^^^^ ^^ ^^^^ ^ ^^ ^^^ ^ felouy, 

In fdoBj.** fTj^Q Q£y|] right of action was suspended, until the 
wrongdoer had been prosecuted. 

This, it is believed, has never been the law in this coun- 
try. In view of many recent English cases, it is doubtful 
whether the old rule still exists. At least it may be said 
that it is difficult for the defendant to avail himself of it| 
except perhaps by moving to strike out a statement of claim 
in torti which on its face appears to disclose a felony com- 
mitted upon or against the plaintiff.' 

The use of the injunction to restrain waste, nuisances, 
continued trespasses, boycotts, etc., is a common feature of 
ininnctiont. ^lodem practice. The jurisdiction of equity to 
restrain waste, by injunction, was well recogidzed 
in the early part of the seventeenth century. This remedy 
has now virtually superseded the Common Law action of 
waste, and taken the place of an action on the case for 
damages.* 

In cases of nuisance and trespass it was long the practice 
to await the determination of the question of legal right 
before granting equitable relief. 

In Smith v. CoUyer^ Lord Eldon said that "^ there is no 

1 Tidd'i PraddfM (Sd Am. ed.). ItS. 

* RSngwood OB Torto, pp. 9*1S. 

* 3 Poroeroy on Equiig, tec 1348, ttlet 
« S Ymbf% Report!, 89 (1803). 
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instance of an injunction in trespass, nntil the case befon 
Lord Thurlow upon a mine, which, though a trespass, was 
very near waste. In that case there was no dbpute what* 
ever about the right.** By the early part of the last eentoxyt 
the practice of granting injunctions in cases of trespass on 
the principle of irreparable mischief had become extremely 
common* 

As late as 1811, Lord Eldon said that the instances of the 
interposition of the Court of Chtocery upon the subject of 
nuisance were very confined and rare. Since that period the 
use of the injunction in all of such cases has been increas* 
ingly frequent. 

Tlie advantages of this procedure, where available, are 
obvious. The preliminary injunction is quickly obtained, 
often ex parte ; the remedy in case of contempt is summary 
and effectual ; and there is no trial hj jury. No wonder 
that efforts are made to extend the jurisdiction to its utmost 
limits. '__ 

Some of these attempts have been resolutely resisted by 
the courts, but many have been successful. ^Accordingly,*' 
sajrs Professor Jaggard, ^injunction against conspiracies by 
emploi/Ss^ against boycotts, and against similar wrongs which 
are also torts, has become a conspicuous feature of our 
government. The time-honored rule that the jurisdiction of 
equity is exercised only to protect rights of property is not 
only shaken, but almost shattered.**^ 

A great political party has inveighed against the use of the 
injunction in labor disputes, to protect persons and property^ 
as an abuse of power, claiming tiiat it deprives the defendant 
of his constitutional right to a trial by jury. 

A loud outcry has been raised ever since 1894, condemn- 
ing "Government by Injunction,** but the highest court in 
the land has sustained the constitutionality of the procedure 
by means of which the strike of that year was broken.' 

1 1 Ja^^gard on Torti, p. S58. 

* Inn Debi^ 158 United SUftet Reports, 664. 
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The purpose of this chapter has been not to present all 
of the characteristics of the law of torts of to-day as distin* 
guished from that of two centuries ago, still less to set forth 
the law as it now is. 

No more has been attempted than to point out some of 
those instances in which marked changes have taken places 
and some in which a change might have been expected bofe 
has not been made* The pexsistency of the old has in some 
cases been as striking as the adoption of the new. 

Emphasis also has been laid upon such tendencies as 
seemed to indicate new lines of growth and developmenti 
and, above all, the aim has been to show that the law of torts 
has kept pace not only with other departments of the law, 
but with the vast social and industrial changes which the 
past two centuries have seen. 

It is the glory of our legal system that this has been and 
always must be true. 
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VI 
EQUITY 

X7OX-X9OI 

BT EDWIN B. GAGBR, BJL 

The consideration, in a single chapter, of so large a por* 
tion of the field of law as Equity, from the point of view of 
two centuries' growth, requires both condensation and treat- 
ment on broad lines. There is hardly room even for the 
statement of the leading principles of tiie different branches 
of equity jurisprudence and their place in the order of its 
development. 

The method, under the English system of law, of forma* 
lating the rule of law applicable to an actual state of facts 
placed before the court, and of stating the rule only so far as 
necessary for the proper determination of the particular case 
in question, makes every judicial decision an element of 
moment in the development of the system and body of the 
law. Every reported case, every text-book, and every digest 
is legal history, the record of the growth of law, sooreet 
arranged, indeed, not on historical lines, but on ofhiitofy. 
a system adapted to professional use and study. Such re- 
port, text-book, or digest is as actually history as the acts of 
the legislature, the doings of cabinets, or the conduct of mili- 
tary campaigns. They tell the story of a nation*s life in 
matters of property and title, of personal and political rights, 
and of the unending struggle by successive change and modi- 
fication to make the rules upon these subjects enforced by 
the State conform to the requirements of order and well-- 
being in the State as understood in each stage of its history. 
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When, therefore, it is considered that Equity includes, per- 
haps, half the body of law relating to property, and that the 
great portion of this body of law, as it is enforced to-day, is 
the direct product of a period but little more than the life of 
our university, the necessity of the broadest kind of treatment 
will be conceded. 

The first question Ithat will occur to the general reader^ 
and one which from lack of historical knowledge often per* 

plexes even the legal student, relates to the nature 
tingoisiiHi of Equity as a distinctive branch of English and 

American law. Law and Equity, the two great 
divisions of what is called the Anglo-American system of 
jurisprudence developed through the courts, imply two sys- 
tems of legal doctrines and rules and two systems of legal 
procedure existing side by side, as parts of a single great 
system. What is the distinction between the two; how 
came it to exist; is the distinction of a logical character or 
an historical accident? What was the situation of Equity at 
the beginning of the period under review, what has been the 
tendency and method of growth, during this period, and 'what 
is the present situation ? The first point, then, is the origin 
and relative position of Equity in the general development of 
English law.. 

The system of law under which we live has passed, in a 
sense is still passing, through three stages of development, — 
j^ ^^^^ Common Law, Equity, Legislation. In the order 
>ta8«^^i<v>i of time common law came first, then Equity, and 
then legislation. By this is not meant that they 
have been literally successive, for legislation began as early, 
nearly, as the common law, and Equity as a recognized 
branch of jurisdiction is certainly very ancient. What is 
meant is that through the law as administered by the King^s 
Judges, in actions founded upon writs running in the name of 
the King, nearly all the earlier body of English law was de« 
veloped. This, which was known as the common law, tak« 
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ing its origin in the Saxon period, was for hnndieds of yean 
the main body of English law, and by the middle of the aeyen- 
teenth century — say at the time of the Restora- tim ri«ww 
tion — had been worked out and moulded into ^^^' 
a pretty complete system, and was substantially the oommoa 
law of to-day, save as the common law has been modified 
by the later adoption of equitable principles and analogies. 
There had been occasional legislation, but it seldom related 
to matters of private law. From that time the development 
of English law has been mainly through the two agencies of 
Equity and Legislation. The common law tribunals, as 
stated above, acquired jurisdiction by virtue of a writ, which 
was an order from the Crown contained in the particular 
writ on which the case was founded, and no writ could be 
issued for any case not provided for by the positive rules of 
the common law. In the time of Edward I. it came to be a 
settied doctrine that though the old writs might be modified 
in immaterial particulars, no new formula or writ could be 
introduced except by statute. The system of writs was the 
skeleton of the law. Growth could only be by inteipreta- 
tion, and this process was too slow to meet tlie course of 
social and economic changes.^ From the failure or inability 
of the Judges to meet new wants as they arose, originated 
a practice of appealing, by direct petition, to the King as the 
^Fountain of Justice,'* for relief in matters not covered by 
the common law, that is, not susceptible of statement through 
any existing form of writ, and the King as matter ^ of Grace *' 
granted relief. In process of time this power was delegated 
to his Chancellor, and out of this practice grew tim Govt 
the Court of Chancery, or as we now more fre- •'ChwioMy. 
quently say, of Equity. By a general writ Edward III. in 
1348-9, delegated this power to his Chancellor or the Keeper 
of the Privy Seal. It was invoked by petition, instead of 
by writ, and was to be exercised upon the principles of 
Honesty, Equity, and Conscience.' 

> t. W. Maitlaod, Sodal Englamd, rol. li. pp. 87, Si. 

* Pomerojr on Equitg Juriipnidenee, rol. i, tec 35 ; 1 Sp«nce, Eqnitsbto Jvi^ 
diction of the Court of Cbanoeijr, SSS, SSt. 
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JariBdictiim was exercised by the Chancellor without the 
intervention of a jury. English legal institutions, like Eng* 
lish political institutions, owe their origin for the most part 
to the actual necessities of the time and not to theory. So 
tlie judicial power of the Chancellor was called into being by 
the necessity of providing for legal relief which could not be 
secured at common law. 

Professor Holland has well summarized the causes leading 
to the institution of this Courts as follows: — 

**Aa old roles become too narrow, or are felt to be out of 
harmony with advancing civilization, a machinery is needed for 
their gradual enlargement and adaptation to new views of so- 
ciety. One mode of accomplishing this object on a large scale, 
without appearing to disregard existing law, is the introduo- 
tion, by the prerogative of some high functionary, of a more 
perfect body of rules, discoverable in his judicial conscience, 
which is to stand side by aide with the law of the land, over- 
riding it in case of conflict, as on some title of inherent superior* 
ity, but not purporting to repeal it. Such a body of rules has 
been called ' Equity.' It consists in reality of such of the prin- 
ciples of received morality as are applicable to legal questions, 
and commend themselves to the functionary in question. Of a 
resort to this expedient the two great historical instances are the 
action of the Prastor at Rome and of the Chancellor in England." 

''No great officer in England was invested with the attributes 
which enabled the Praetor to announce beforehand the principles 
upon which he intended so to administer the law as in effect to 
modify its operation. The Chancellor, with his clerks, could, 
it is true, frame new writs, but it was for the Common Law 
Judges to decide upon their validity. He therefore contented 
himself with what proved to be the very sufficient expedient of 
deciding each case that was brought before him, as nearly as he 
dared, in accordance with what seemed to him to be its merits. 
In his character of ' Keeper of the King's Conscience,' he was 
held justified in thus exerting the undefined residuary authority 
which in early times was attributed to an English king." ^ 

^ EltmtntM o/Jurisprudtnet (Sth ed.), 6t M 0ef . 
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Of this system Sir Henry Blaine nses the ftdloiring Isa* 
guagc: — 

^The theory of a set of legal principles entitled by tbflir 
intrinsic superiority to supersede the older law, Tery early ob- 
tained carrency both in the Roman State and in England. Soeh 
a body of principles, existing in any system, has in the foie* 
going chapters been denominated Equity, a term which, as will 
presently be seen, was one (though only one) of the designations 
by which this agent of legal change was known to the Bomaa 
jurisconsults. The jurisprudence of the Court of Chanoary^ 
which bears the name of Equity in England, could only be 
adequately discussed in a separate treatise. It is extremely 
complex in its texture, and derives its materials from sereral 
heterogeneous sources. The early ecclesiastical chancellors con* 
tribute to ity from the Canon Law, many of the principles which 
lie deepest in its structure. The Roman Law, more fertile tfaai^ 
the Canon Law in rules applicable to secular disputes, was Mt 
seldom resorted to by a later generation of Chancery judges^ 
amid whose recorded dicta we often find entire texts from the 
CorpiiB Juris Cioilis imbedded, with their terms^ unalteredf 
though their origin is never acknowledged. Still more recently, 
and particularly at the middle and during the latter half of 
the eighteenth century, the mixed systems of jurisprudence 
and morals constructed by the publicists of the Low Countries 
appear to have been much studied by English lawyers, and 
from the chancellorship of Lord Talbot to the commencement 
of Lord Eldon's chancellorship these works had considerable 
effect on the rulings of the Court of Chancery. The system 
which obtained its ingredients from these various quarters, was 
greatly controlled in its growth by the necessity imposed on it 
of conforming itself to the analogies of the common law, but it 
has always answered the description 6t a body of comparatively 
novel legal principles claiming to override the older jurispm* 
dence of the country on the strength of an intrinsic ethical 
superiority. ** * 

Equity, then, owes its origin to the failure of the common 
law to meet increasing needs for legal relief and to the will* 

1 Ancient Law, chap. ilL 
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ingness of the King, out of his prerogative power and as tiie 
fountain of justice, to meet these needs, at first, doubtless, 
upon his own judgment, but soon through his Chancellor, to 
whom was formally delegated the requisite authority. And 
this authority was to be exercised according to the principles 
of Honesty, Equity, and Conscience. As Lord Chancellor 
Hatton said in 1587, on calling a certain lawyer to the de» 
gree of Sergeant, ** It is the Holy Conscience of the Queen, 
for matter of equity, that is in some sort committed to the 
Chancellor.*'^ 

From the earliest references to the Chancellor down to the 
third quarter of the seventeenth century cases were often 
decided according to the Chancellor's conscience naturalU U 
ifUema. In the earlier cases this must necessarily have 
been so. But generally by the time of Elizabeth ** equity 
and conscience, as rules of decision, were referred to prin- 
ciples deduced from the Roman jurisprudence, the sanctioir 
of which was occasionally adverted to, independently of the 
private conscience of the Judge."' The Court of Chancery 
was remarkably slow to form a definite jurisprudence. , This 
was due to several causes, -^ the meagre and imperfect 
records of the doings of the Chancellors, and the fact that the 
Chancellor was a high officer of state, holding his position 
by reason of his administrative capacity rather than from 
professional prominence; often, especially in the earlier time, 
a church dignitary, sometimes, as in the case of Lord Shaftes- 
bury (1672-8), a layman. The last clerical Lord Keeper 
was Williams, Bishop of Lincoln, 1622 to 1625. The last 
Chancellor who could be termed chief adviser to the Crown 
was Lord Clarendon (1658-1667), and Lord Shaftesbury was 
the last Chancellor not a lawyer by profession.' By the 
time of Charles I., however, precedents had so accumulated 
that they contained, substantially, the entire principles of 
Equity, and the Chancellor seldom departed from them in his 

1 1 SpeDoe, 414. 

• IM^ 41ft. 

* F. C. MoiitagiM» Social England, toL hr. p. S64. 
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decisions. The fiist of the great ChanceUon whose lepatee- 
tion and whose chief work was that of a Judge was Sir 
Heneage Finch, Earl of Nottingham (167S-1682). By gen- 
eral consent he is considered the first of the flrittirttia 
great Judges who reduced Equity to a system *" •* •v^* 
almost as precise and as little dependent upon individual 
opinion as the common law itself. His own view was that 
the court should proceed according to definite principles^ and 
that with such a conscience as was nat%»ralu et inUma the 
coiirt had nothing to do ; the conscience by which it was to 
proceed was merely eitilu et politicoj^ and this may be taken 
as from his time the established doctrine of the courL 

Modem Equity, therefore, by general consent, takes its 
point of departure from the Chancellorship of the Earl of 
Nottingham, 1678-1682. There is no mark of division at 
tbe beginning of the eighteenth century, and the starting 
point for our review, as precise as the nature of the subject 
will admit, is the last quarter of the seventeenth centuiy^ so 
that the period of modem Equity substantially corresponda 
with the life of our university. It is for this reason, and 
also because no discussion of Equity would, to the general 
reader at least, be intelligible without showing its relation to 
common law, and how, historically. Equity came to exist 
at all, that the rise of this great department of modem law 
has been briefly sketched. * * 

The existence of such a department, distinct from the 
remaining field of law, with its own system of doctrines and 
its own distinctive procedure, is peculiar to Eng- »--i|^ 
lish law, and is really an accident in the develop- t.vttom«f 
ment of the sjrstem as a whole. Upon this point, ^: "^"^ 
Judge Dillon, in a notable series of lectures delivered before 
the Yale Law School a few years ago, said : ** The accidental 
origin and the consequent irregular development of so much 
of the jurisprudence of England, from which ours is hat^ 
rowed, are among the most singular phenomena in its histoiy. 
Of this our equity system is a notable example. It is, in 

> Cook V. Foontain, 8 Swrnottoo'i Raportt^ SOO (1S7S). 
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Cacti almost accidental that, unlike any other legal system, we 
have a separate Court of Chancery, or what is eqaivalent to 
it| with all the momentous consequences which have flowed 
from the separation of the two jurisdictions of law and 
equity, and the creation of equitable rights and estates dis- 
tinct from legaL The Court of Chancery came into exist- 
ence by reason of the jealous spirit and narrow conservatism 
of the common law Judges, and could have been avoided faj 
a timely Act of Parliament** ^ 



Our next inquiry is, whati at the beginning of that 
termed the modem period, were the fundamental principles 
upon which the Court proceeded, and what was the subject- 
matter of which the court took jurisdicticm ? 

Primarily the fundamental principles were, as already 
stated. Honesty, Equity, and Conscience. During the for- 
Fimdamtnui mativc period of Equity these terms applied in 
priodpiM. their ordinary sense. The Chancellor must and 
did act, on every new esse that came before him, from his 
sense of what natural justice and good conscience ^required, 
often influenced by the principles of the Roman and Canon 
law with which he was familiar. Equity was conceived of as 
synonymous with the divine law of morality. Conscience, 
said to ba\e been unknown to the common law as a principle 
of judicial decision, ^ seems to have embraced the obligations 
which resulted from a person being placed in any situation as 
regards another, that gave the one a right to expect, on the 
part of that other, the exercise of good faith towards him, 
and nearly resembled the bona fide$ of the Praetorian Code.*** 
The two terms Equity and Conscience were, however, early 
confounded. We can now understand the definition given 
by Professor Holland in the extract quoted above, viz.: 
Equity ** consists in reality of such of the principles of re- 
ceived morality as are applicable to legal questions and com- 
mend themselves to the functionary in question.** 

^ Law§ ami Juriiprudene^ 9Mf SSfib 
• 1 fipMOt^ 411. 
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These principles were veiy early expressed in the so-called 
maxims of equity. Early in the eighteenth centoiy diese 
Maxims of Equity ^Collected from and proved 
by cases, out of the Books of the best Authority 
in the High Court of Chancery *' were published by Ri( 
Francis. His list contains fourteen maxims, at least half of 
which are distinctively discussed in modem standaird treatises* 
and the others, though not now usually receiving distinct 
treatment, are all applied by the courts directly or indirectly. 
Mr. Pomeroy regards Uiese maxims as the prineipia **out of 
which has been developed the entire system of truth, known 
as equity jurisprudence.'* Of them he says **it is not an 
exaggeration to say that he who has grasped them all with 
a clear comprehension of their full meaning and effects, has 
already obtained an insight into whatever is essential and dia^ 
tinctive in equity jurisprudence, and has found the explana- 
tion of its peculiar doctrines and rules." ' 

The fourteen maxims collected by Francis **out of the 
Books" are the following, viz.: — 

''He that will have Equity done to him, must do it to the 
same person; He that hath committed Iniquity, shall not have 
Equity; Equality is Equity; It is Equity that should make 
Satisfaction, which received the Benefit; It is Equity that 
should have Satisfaction, which sustained the loss; Equtty 
suffers not a Bight to be without a Bemedy; Equity relieves 
against Accidents; Equity prevents Mischief; Equity prevents 
Multiplicity of Suits; Equity regards Length of Time; Equity 
will not suffer a double Satisfaction to be taken ; Equity suffers 
not Advantage to be taken of a penalty or forfeiture, where 
Compensation can be made; Equity regards not the Circum- 
stance, but the Substance of the Act; Where Equity is equals 
the Law must prevail.'' 

Tlieso are the early fruitful forms of expression of the 
ideas underlying the delegation of power to the Chancellor to 
decide according to Equity, Honesty, and Conscience, and 

> Equitg Jurigpntdentt, mc S6S. 
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ihey were applied to a field in which there was no relief or 
inadequate relief at eomnum law. 

In an old couplet of Sir Thomas More, cited in Spence, it 
iisaid, — 

^ Three things are helped in Conedenee^ 
Frwadf Aoeidenti and things of Confidence." 

In the time of James I. the heads of Chancery jurisdiction 
were enumerated as Fraud, Trusti Extremity, or Casualty, 
that is. Accident in modem language. 

The matters which had come to be treated by the Courts 
of Chancery substantially at the beginning of the period 
Eoiiitj fai under review are concisely summarized bj Kerly 
^'' (following Spence) in his History of Equity,^ as 

follows, yiz. : (1) Chancery enforced rights which were un- 
recognized at Common Law : trusts were peculiarly its care, 
and the subjects of administrations, charities, separate estate, 
and equities of redemption were closely connected with the 
preservation of trusts; (2) as a Court of Conscience it inter- 
fered where a legal advantage had been unjustly gained by 
fiaud, accident, or mistake, and granted relief according to 
the true intent of the parties, as it understood it, in cases 
of joint indebtedness and suretyship by its doctrine of con- 
tribution; (8) and where a right was recognized at law, but 
was there imperfectly protected or secured, it stepped in to 
decree specific performance, to take accounts, to allow set- 
o£E, to enforce dower or partition and to quiet and end rival 
claims by interpleader and bill of peace, by its injunction to 
secure quiet possession and to afford protection from threat- 
ened wrongs, and by discovery to give assistance in aid of 
proceedings at law, and to perpetuate testimony in danger 
of being lost.** 

These are the subjects treated in text-books of to-day, 
and are as familiar to the modem lawyer as they must have 
been to the Equity lawyer of two or two and a half centuries 
ago. A system of jurisprudence developed in the manner 

1 F|>. 12^, ISOl 
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and upon the principles above briefly stated, and takiiqf 
cognizance of and enforcing rights and duties relating to 
trusts, charities, administration of estates, married women's 
separate estate and mortgages, recognizing and proteeting 
property rights unknown at common law, granting relief in 
cases of fraud, accident, mistake, and suretyship, enforcing 
contracts by decree for specific performance, granting injuno- 
tions against threatened usury, probing the conscience of the 
defendant by a Bill of Discovexy, and giving other remedies 
indicated above, is the system of equity jurisprudence defi- 
nitely estaUished at the beginning of tbe Modem Period* 

Assuming now a system developed and finally established 
on the lines indicat^ we are to inquire what has been the 
effect of two hundred years of unparalleled social, Modtra 
economic, and political development upon this sys- ^^- 
tem, and how the system has responded to ever-widening and 
more exacting conditions and demands. So far as subject- 
matter IB concerned. Equity had substantially worked out 
and carried to their conclusion its distinctive principles by 
the beginning of the modem period. The field of equity 
was substantially determined, except so far as subsequently 
widened by legislative enactment. The immense body at 
law contained in the cases is but the reaffirmation of old 
principles or the more definite application of old principles 
to new facts. The result of the accumulation of decisions 
has been that Equity has been, for now a hundred years, 
nearly as fixed and determinate a system as the common law 
itself, and the substantial growth of law during the nineteenth 
century has been by legislation. The course of Equity has 
been a true growth, an expansion in the details of applica- 
tion within definitely determined limits, an expansion always 
tested and corrected by reference to the old precedents; yet 
there has alwa3ns been present a certain judicial discretion, 
peculiar to Equity, by which insensibly the doctrines of 
Equity have been refined and improved. 

We turn now to the cases, in which are to be found the 
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principles developed in the adminietraticm of Equity jnxie* 
prudence, for we must constantly bear in mind that Equity 
iwSUUL >* ^^ product of judicial decision. In White 
^*^^*'*** and Tudor's Leading Cases in Equity, first pub- 
lished in 1849, and which has gone through six English and 
four American editions, are collected what are denominated 
the Leading Cases in Equity. By leading case is meant, not 
necessarily, the first judicial enunciation of a principle, but 
the earliest case in which the principle has been discussed 
and declared by the highest authority, with such force and 
clearness that thereafter its soundness has been unquestioned. 
Of the cases there collected, thirty-five fall before the year 
1750 and twenty-nine after 1750, the latest case having been 
decided in 1816. Their importance varies, but many of 
them are regarded as the authoritative determination of the 
rules of equity to which they refer. 

A few of these cases are referred to for illustration. 

Olenorehy v. BoMville^^ decided by Lord Ch. Talbot in 
1733, established the distinction between executed and exec- 
Exeentorj utory trusts, according to which a court of equity 
^'°^- in cases of executory trusts, t. e., where ** some- 

thing ia left to be done, viz.: the trusts are left to be 
executed in a more careful and accurate manner,*' will not 
construe technical expressionis with legal strictness but will 
mould the trusts according to the intent of those who create 
them. Mlison v. Mliaon^ (Lord Ch. Eldon, 1801) estab- 
lishes the doctrine that Equity will enforce a purely volun- 
tary trust, where the trust has been actually created, but 
will not interfere to establish such a trust imperfectly 
created or resting in a mere voluntary covenant 

Though in Equity the right of a married woman to sepa- 
rate estate had long been admitted, the cases of Hulme v. 
HmOMiid Tennant • (Lord Thurlow, 1778) and Elilank v. 

and wife. MontoUeu^ (Lord Loughborough, 1801) have 
been the nuclei of a great body of law and a great exten- 

> I White a Todor, Lending Ca9n in Eqmtjf, fourth American cditkm» L 
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sion of the property rights of married women with xespeot to 
their power of disposition and equity to a settlement. 

Huguenin v. Bauley ^ (Lord Eldon, 1807) is univrattlly 
recognized as the leading case as to the authoritjr of a court 
of equity to set aside, upon the principles of general puUio 
policy, voluntary donations to persons standing ^^^^^ 
in a confidential, fiduciary, or other relation 
towards the donor, in which dominion may be exercised 

over him. 

The doctrine of equitable notice, though recognized as 
early as 1669, has for its usually cited leading ^^^^^ 
authority Le Neve v. Le Neve ' (Lord Hardwicke, 

1747> 

Lord Hardwicke in a learned and elaborate judgment in 
Earl of Cheeterfdd v. Janesen^ (1750-51) discusses the 
doctrine of equitable fraud and enunciates rules ^^^^ 
and distinctions which have been substantially 
followed by courts and legal writers ever since. 

Row v. Datrwn * (1749) and Rifall v. 2J(wfc« * (1749-50X . 
both decided by Lord Hardwicke, are usually cited as the 
leading cases establishing an equitable title in 
property as resulting from the assignment of 
things in action, as against the common-law rule that an 
assignment of a thing in action gave no right of property 
whatever. 

In the celebrated case of Penn v. Lord Baltimore * (1750% 
of peculiar interest to Americans, Lord Hardwicke recognized 
and acted upon the principle that equity, as it Ptrwmal 
actB primarily in personam^ may, where a person »«n«*i«* 
against whom relief is sought is within the jurisdiction, make 
a decree, upon the ground of a contract or any equitjr sub- 
sisting between the parties, respecting property situated out 
of the jurisdiction. The decree in this case related to the 
title to three counties in Pennsylvania. Lord Hardwicke 

1 S White k Tudor, Leading Categ in Equity, fourth American edidon, 116S. 
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began his opinion with the following words, which must 
often be called to mind by modem eqoity Judges in view of 
the vast interests upon which they occasionally pass, vis. : — 

''I directed this cause to stand orer for judgment^ not so 
much from any doubt of what was the justice of the case, as 
by reason of the. nature of it, the great consequence and impor- 
tance, and the great labor and ability of the argument on both 
sides, it being for the determination of the right and boundaries 
of two great provincial governments and three counties; of a 
nature worthy the judicature of a Roman senate, rather than of 
a single Ju^^e; and my consolation is, that if I should err in 
my jadgment there is a judicature, equal in dignity to a Soman 
senate, that will correct if 

The cases above referred to will illustrate the method and 
character of the development of Equity to the early part of 
tL&m^y At ^^ 1^^ century. As, in their origin, petitions in 
^^' equity showed the total want of relief at common 

law or the inadequacy of such relief as was furnished, so 
through the whole period under consideration and at the 
present time as much as ever, one of the first inquiries, for 
the purpose of testing the jurisdiction of Equity in a given 
case is whether, in the language of the books, the remedy at 
law is ^ plain, adequate, and complete.** 

The distinction originally taken between Equity and com- 
mon law, and rendered more definite and precise Qirough the 
efforts of Chancery Judges in the eighteenth century, is well 
summarized and stated by Chief Justice Swift in tiie Intro- 
duction to Equity contained in Volume 2 of Swift's Digest,^ 
written about 1822. He says : — 

''The power and jurisdiction of courts of equity cannot be 
defined and laid down in general terms. It can only be learned 
from attending to the various subjects over which they exercise 
an authority. The following general view may perhaps tend to 
illustrate the real distinction between these tribunals. 

** 1. Equity will in certain cases grant a different relief from 

1 PkiftlS. 
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what can be granted at law. It will decree tlie speeifie per* 
formance of contracts or can Tacate and set them aside; bat a 
court of law can only give damages for the breach; or refdae^ 
when unduly obtained. 

<<2. Equity exercises an important power in restraining and 
preventing the commission of injuries by injunction, while tbe 
law can only give damages after the injury is done. 

**3. Equity will in many cases furnish a remedy when by tbe 
rules of the law none can be giren, as in case of trusts. 

**4u Equity will relieve against the direct operation of law in 
some instances where it is productive of hardship or injustice^ 
aud it is only in such cases that it can be said to dash with the 
law, as in the case of penalties, forfeitures, and lapse of time. 
So equity will treat in some cases a married woman as a single 
woman; and will admit parol proof to show that a oontraet 
was made different from the intent of the parties by fraud' or 
mistake. 

**5, Equity can furnish different proof from the law. It can 
compel parties to disclose facts, and produce books and papers 
in evidence against themselves. From this general view it is 
evident that equity and law are to bo considered as different 
branches of one entire code. Though administered by distinet 
tribunals, yet they are governed by principles equally fixed and 
certain; and both must be taken together to complete the sys- 
tem of jurisprudence.'' 

Thus far we have treated the subject as a branch of Eng* 
lish law alone and as developed in the motiier country. 
Equity is no exception to tbe general staten^ent that our law 
is English law in its origin and general principles, and that 
the English law as it existed at the period of the Revoluticm, 
except so far as it had been necessarily modified by the dif • 
ferent circumstances and conditions of the various Ameriom 
colonies, was adopted as the fundamental law of SycScnLl 
this country. This statement is as true as to the p*'*^*- 
equity department of our law, so far as adopted at all, as to 
the common-law department. Prior to the reoiganization of 
the State governments and the laws following the attainment 
of our independence, the situation of Equity as a branch of 

9 
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the colonial jurispradeiioe wm varied and oncertain. The 
colonial goremmenta diffeied widely in the extent to which 
eqoity jorispnidence waa adopted and in the method of the 
enfoioement of ita nilea. Indeed an hiatorical examinatacn 
of the variona attempta towards the adoption of the ayatem 
of equity in the different colonieai ahowa that« on account of 
jealooay of the principle underlying Equity, to wit: that it 
had its foundaticm in the King's Grace, and waa a delegaticn 
of royal authority, or aa account of the relatively rude and 
simple legal relationa developed, there waa little occasion for 
its adoption, or because technical knowledge of the system aa 
practised in England waa rare. Equity aeems to have gained 
no very firm footing until after the close of the Revolution* 
But where it did gain a footing and so far aa it waa adopted^ 
it waa in the main the system or intended to be the system 
which had been developed by the previous one hundred and 
fifty years of English judiciid labor. 

Within the limita of this chapter it is impracticable to 
give a detailed statement of the way and manner in which 
the different colonies attempted to secure, so far as they 
deemed desirable, the benefits of this system of jurispru- 
dence. A brief statement as to two or three of the coloniea 
will snfBce by way of illustration. 

In Massachusetts, until 1685, the General Court of the 
Company consisting of the Governor, Deputy Governor, and 
Assistants exercised an extensive chancery jurisdiction, and 
the records of the Colony show that it waa exercised to rectify 
mistake, to allow redemption from a mortgage, concerning a 
charitable trust, and for a cancellation, and discovery. In 
1685 an Act was passed giving the magistrates of the county 
courtsr power to act as a Court of Chancery in bills and com- 
plaints ^containing matters of apparent equity,*' the court 
upon full hearing ^ to make their decree and determination 
according to the rule in equity, Mteundum equum et himum*** 

Thia tribunal continued but a short time, as the charter 
was soon abrogated. Under Governor Andross an Act waa 
passed in 1687, in which provision waa made for a court of 
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chanceiy, to consist of the Groyemor and five or more of his 
council. After Androes wae sent back to Engknd and tfaa 
CSharter of 1691 was granted, the General Court in 1692 passed 
an Act providing for a High Court of Chancery. This did 
not meet the approval of the King, and no court was estab- 
lished under it. In the Act of 1699, re-establishing tfaa 
courts of the province, no provision is made for an equitj 
tribunal. Bj successive acts limited chancery jurisdietioii 
was conferred on the common-law courts, such as for chanoei^ 
ing penalties of bonds, and decreeing foreclosure and redemp- 
tion of mortgages, but down to the Revolution and later thera 
was no court of equity. Still it appears that the General 
Court by resolution based upon petition granted equitable 
relief ^beyond what a court of chancery ever attempted to 
decree, even to the suspending of public laws.**^ 

In New York the Lords of Trade in 1701 directed the 
Governor to erect a tribunal with the powers of the Higb 
Court of Chancery. Little, if anything, seems to have oome 
of this tribunal, for in 1712 Governor Hunter wrote as fdl* 
lows : ^ The country here, in general, groaned for a Court of 
Chancery, which had been discontinued for some time befora 
my arrival in these parts. I gave a public notification of 
that court being opened, and the House of Representativea 
in their angry mood, resolved that the erecting of such s 
court without their consent was against law.** Although 
there was some attempt to continue the court, yet to tfaa 
time of the Revolution its business was neglected, and tiia 
court was at all times vigorously opposed by the general 
assembly. So late as 1735 the assembly resolved that s 
Court of Chancery under the Governor without the consent 
of the General Assembly ^is contrary to law, unwarrantablet 
and of dangerous consequence to the liberties and propertiea 
of the people."* 

1 Courts of Chanceiy in America, Colonial Period, Solon D. ^nhoa, IS Awu 
Law Rev. S26. 

* Wilion*! arUdo, tupra, Laomfa note to Fooblanqnali Efwitg, tomA 
American edition, li. 
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In the preface to JoknmnCB Chaneerjf Reporti it it stated 
by the Reporter, ** The erecting (in New York) of a Court of 
Chancery by an ordinance of the 2nd of September, 1701, to 
eonaiat of the Govemor and Council, rendered it extremely 
unpopular, and frequent and fruitless attempts were made 
by the Assembly to destroy the court It continued to be 
held under that ordinance, though little business appears to 
have been transacted in it, until its oiganizaticm in March, 
1778, under the Constitution of the State/* ^ 

By the Constitution of Connecticut of 1689, the supreme 
power, executive, legislative, and judicial was vested in the 
Greneral Court, afterwards under the Charter of Charles II., 
caUed the General Assembly, consisting of the Govemor, 
magistrates, and deputies. This Greneral Assembly exer- 
cised a general chancery jurisdiction. A court of delegated 
jurisdiction, called the particular court, and consisting prob- 
ably at first of a majority of the magistrates of the Genenl 
Court, was formed in 1688, and appears to have been con- 
tinued till the time of the charter of 1662. This particular 
court had a general jurisdiction, civil and criminal — legal, 
equitable and prerogative, but with the right of appeal to 
the General Court The General Assembly was, under the 
charter, a court of broad, gfeneral equity jurisdiction. The 
process was by memorial and petition, but the business upon 
the equity side of th» General Assembly increased to such a 
degree that in 1778, exclusive jurisdiction in all suits for 
relief in equity where the matter in demand was less than 
one hundred pounds was delegated to the Superior and 
County Courts. This amount was raised from time to time 
till 1784, when the General Assembly divested itself of all 
original jurisdiction in equity where the matter in demand 
did not exceed sixteen hundred pounds. The juriisdiction of 
the Superior and County Courts was also determined by the 
amount in demand. The common-law courts were also made 
courts of equity, each court having its law side and its 

^ 1 Johiifoa'i Chsaeefjr Rtporti, 4. 
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equity side, the same judge sitting as a common-law judge 
or equity judge, as the case required.^ 

In all the original thirteen colonies Courts of Chancexy in 
some shape and to some extent had existed prior to the Revo* 
lution, and the equity system, so far as there was one, was 
what was understood to be the English system. There 
were no reports, and the administration of Equity was laigely 
in the hands of those not trained to the bar. Often, as in 
Massachusetts and New York, the people were jealous. <rf 
this jurisdiction, and so far as the general development of 
Equity in this country is concerned about all that can be 
fairly claimed for the period prior to the Revoluticm is that 
the controlling force of English Chancery jurispmdenoe 
was alwa3ns assumed, that some portions of it were actuaUy 
adopted and enforced either by the legislature or the courts, 
but that neither the actual wants of the colonies demandod 
the system as a whole, nor was the judicial machinery snffi- 
ciently perfected to apply it to the satisfaction of the people. 
As in other respects, so in JSquity, the period prior to the 
Revolution was formative in character. After peace was 
declared, and the people were again at liberty to devote 
attention to judicial problems, Congress, and the legislatuies 
of the various States with more or less completeness adopted 
the English system, though it was long before some of tiie 
original thirteen States had general Chancery Courts. In 
Massachusetts that end was not reached till 1877, while 
in Pennsylvania, though very extensive chancery powers 
have been granted to the courts by statute, a broad general 
equity jurisdiction has not yet been given. 

The extent to which the English system of equity jnxie- 
prudence has been adopted in the United States and the sey* 
eral States, since independence of the mother 
country was secured, depends upon the Consti- 
tutions and statutes of the nation and of the States *^*"''* 
respectively. The equitable jurisdiction of the courts, unlike 

> a Swift's Digeft, 14. Bftj, rrefaee, I ConDecticnt Bcposti^ 
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their comnKm-law power* is the creature of exprees written 
law. Nowheie is the unlimited jurisdiction of the English 
Court of Chancery exercised with us. In respect to tiie 
amount of equitable jurisdiction created and conferred bj 
Iqpslation, the several States including the nation may* 
according to Mr. Pomeroy, be divided into four general 
classes. 

The first class, consisting of Vermonti New York* and 
Michigan, though delegating certain powers like administnt* 
tion to other tribunals, and not including the individual 
powers in England delegated to the Chancellor as the repre- 
sentative of the Crown in its capacity of paretu patriae^ has 
in express terms taken the **' powers and jurisdiction of the 
Court of Chancery in England,*' subject to such specific 
exceptions as the Constitution and laws may create, as the 
normal standard for the determination of the powers of 
equity courts. 

The Constitution of New York of 1894, Article VI., Sec- 
tion 1, gives the Supreme Court ** general jurisdiction in law 
and equity." Section 217 of the Code of Civil Procedure, 
defining the powers conferred by the Constitution, says, 
''The general jurisdiction in law and equity, which the 
Supreme Court of the State possesses, under the provisions 
of the Constitution, includes all the jurisdiction, which wss 
possessed and exercised by the Supreme Court of the Colony 
of New York, at any time, and by the Court of Chancery in 
England, on the 4th day of July, 1776; with the excep- 
tions, additions, and limitations created and imposed by the 
Constitution and laws of the State.** 

In Vermont * ** The powers and jurisdiction of such court 
(Court of Chancery) shall be the same as those of the Court 
of Chancery in England, except as modified by the laws of 
the State.*' 

In Michigan' it is enacted that the powers of Chancery 
Courts ^ shall be co-extensive with the powers and jurisdic- 

1 StatatM (1894), MC 907. 

• CompflMl Laws (1897), mc 488. 
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tion of the Coorta and judges in chancery in England,** with 
the exceptions provided by law. 

The second class differs from the first not so much in the 
amount of equitable jurisdiction as in the fact that English 
chancery is made the standard by implication rather than by 
the express language of the written law. Alabama, CSali- 
fomia, Connecticut, Delaware, Florida, Georgia, lUinoia, 
Iowa, Kentucky, Maryland, Mississippi, Nebraska, Nevadm, 
New Jersey, North Carolina, Oregon, Rhode Island, Ten* 
nessee, Virginia, West Virginia, Wisconsin, and the United 
States belong in this class. In these States power is con* 
f erred upon courts of equity in general terms, aa, **have 
power to decide all cases in equity," ^have jurisdiction in 
equity," shall exercise powers ** according to the course of 
equity." In some cases a limitation is added restrict!]^ 
equity jurisdiction to those cases where there is not ** a plain, 
adequate, and complete remedy at law." This provisioo, 
though generally construed to be merely declaratoiy of a 
fundamental doctrine of equity, yet in a few States, as Maasa- 
chusetts and Connecticut, is held to impose a new and stricter 
rule. In illustration of this second class we may notice that 
the United States Constitution, Article III., Section 2, pro- 
vides ^ The judicial power shall extend to all cases, in law 
and equity, arising under this Constitution, the laws of the 
United States," &c. In the same way Section 629 United 
States Revised Statutes confers upon the Circuit Court ^ jniie- 
diction in all suits of a civil nature at common law and in 
equit3%" &c. The distinction between suits ^at law** and 
** in equity " has uniformly been held to be ^ the known dis- 
tinction in the jurisprudence of England, which our anceeton 
brought with them upon their emigration, and with which 
all the American States were acquainted."^ And in UniUd 
StaUi V. Bell Telephone Co.^ (1888) Mr. Justice Miller 

1 Storj, The ConttUution,9ec, 1645; Cnrtis'i dnutUuHomd HUtrnTf^Ofiw 
Tol. i. pp. 586, 5S7. 

< 128 United Sutet Reporti, 86a 
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speaks of ^oor adq;»tioii of the methods and jurisdiction of 
the High Court of Chancery in Enghmd.** In New Jersey, 
where the distineticm hetween courts of kw and courts of 
equity is fully maintained, the Constitution provides for a 
Court of Chancery, but nowhere is there any constitutional 
or statutory definition of chancery. In Connecticut ^ there is 
no constitutional provision as to jurisdiction other than that 
in the article relating to courts, ^the powers and jurisdic- 
tion of which courts shall be defined by law." By statutes 
conferring jurisdiction, the distinction was formerly taken 
between ^actions at law " and ^actions in equity,*' but since 
the adoption of the Code practice the distinction is expressed 
as between actions for ** legal relief*' and actions for ** equity 
able relief.*' So in all the States of this class similar general 
language is used, and in all cases it means the Equity of the 
English chancery save as modified by local statute or judicial 
decision. In five of the States belonging to this class, 
viz.: Alabama, Mississippi, Delaware, Tennessee, and New 
Jersey, Equity is administered by separate Chancery Courts. 

The third, and, in form at leasts quite different class 
of States, consists of these in which there has beeui at 
least until recently, no general delegation of equity powers, 
as above mentioned, but in which equity jurisdiction has 
from time to time been conferred upon the courts in specific 
matters. They are States in which the adoption of equity 
principles has been piecemeal and fragmentary, though as 
the result of a now long-continued process, a substantially 
complete equity system finally may have been adopted. The 
States in this class are Maine, New Hampshire, Massachu- 
setts, and Pennsylvania. 

Writing in 1820, Judge Story emphasizes the want of a 
general equity jurisdiction in Massachusetts.' The neces- 
sities of business led the legislature to grant specific equity 
powers to the courts from time to time, but as heretofore 

1 8m Chapltr XIL 

* 8tor7f Mi»edlamou$ Wriiing$, articl* on Cbancurj JnriadicUon, p|». 267- 
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noticed, it was not till 1877 that general equity powext wexe 
conferred on the Supreme Court The present Statutes illus* 
trate this process of growth. In the Public Statutes of 
Massachusetts (Ed. of 1882,) ^ there are in one section fourteen 
different clauses containing specific delegations of equity^ 
jurisdiction, and then follows in a separate section, in sub- 
stance Section 18 of the Act of 1877: "^The Court shall 
also have jurisdiction in equity of all cases and mattera 
of equity cognizable under the general principles of equity 
jurisprudence, and in respect of all such cases and matters 
shall be a court of general equity jurisdiction.** In 1888* 
original and concurrent jurisdiction with the Supreme Judi- 
cial Court was conferred upon the Superior Court ^ in all 
matters in which relief or discovery in equity is sought.** 

The course of development in Maine has bcNsn substantiaUy 
like that of Massachusetts. The Revised Statutes of Ifaine, 
Ed. of 1888,* enumerate specific subjects of equity jurisdio- 
tion, and then follows a clause passed in 1874, giving to 
the Supreme Judicial Court ^ full equity jurisdiction accord- 
ing to the usage and practice of courts of equity, in all 
other cases where there is not a plain, adequate, and com- 
plete remedy at law."" In New Hampshire the statute of 
1882 enumerates extensive equity powers, which so far as 
they extend have been held to be identical with the general 
equity jurisdiction over these matters. In 1867 the statute 
in its present form appears to have been passed which, after 
an enumeration of subjects of equity jurisdiction, as in 
Massachusetts and Maine, then gives a broad, general power 
in this language, ^ cases in which there is not a plain, 
adequate, and complete remedy at law; and in all other 
cases cognizable in the court of equity. The court may 
hear and determine such cases according to the course of 
equity."^ Within the scope of its powers it has been judi* 

1 Pp. 837, SS8. 

s Public SututM, 1883, chap. 2S9, tee. 1. 
• Pp. 627, 628. 

« Pablic Statotct and Session Laws, New Hampshire, Ed. 1900^ chap. 208^ 
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cially held that the limits of its jurisdiction are co-extensiva 
with those of the Courts of Chancery and other courts of 
equity in England.^ 

In Pennsylvania the courts possessed no general equity 
jurisdiction prior to 1888, except for a brief period in tlM 
early history of the colony. The necessity for the substance 
of equitable relief led to the development of a unique, 
though it seems fairly practical, system of granting such 
relief in certain classes of cases through the common-law 
forms. 

In 1888, by the amended Constitution, Article V, Sec* 
tion 6, the courts were expressly given limited equity powers, 
and the legislature was authorized to vest in the courts 
^such other power to grant relief in equity as shall be found 
necessary." The Constitution of 1874 adopts existing equity 
powers already granted to the Common Pleas, and authorizes 
the extension of equity powers by the legislature. So far 
there has been in this State no general delegation of equity 
power, and it is held that the courts have as a general rule 
only such equitable jurisdiction as has been expressly given 
to them by statute. The result of the earlier efforts to grant 
equitable relief in common-law actions and the later statutory 
delegations of specific and limited chancery powers has been 
summarized as follows: — 

** The Courts of Pennsylvania in reality possess two equit- 
able jurisdictions; the one arising from their own. judicial 
action and exercised in combination with the law according 
to the methods and procedure of common-law actions; the 
other expressly conferred by the statutes, and exercised by 
means of proper suits in equity, according to the methods 
and procedure of the Court of Chancery.' 

The fourth class of States have all, except Louisiana and 
Texas, adopted the reformed American system of procedure.* 
In their Constitutions and statutes no distinction in grants 

1 Wens 9. Pieice, 27 Kew Hmmpshire Reports, ft08 (1858). 
' Pomeroj on Equitg Jwritpnadenoi^ toL L lae. 84L 
• 8m Chapter XU 
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of anihority is made, nor, generally, any mention of ^law ** 
or ^equity," but general power in given to hear and de- 
termine aU civil causeB and grant all civil rem- 
edies. In these States, and the list by reason of 
recent changes includes some States already mentioned in 
other classes, there is a general adoption of equitable prin* 
ciples except as specially limited by statute. This list 
includes Arkansas, Colorado, Indiana, Kansas, Louisiana, 
Minnesota, Missouri, Montana, North Daikota, Ohio^ Soutb 
Carolina, South Dakota, Texas, Washington, and Wyoming, 
Idaho, and Utah, and of the States already mentioned Call- 
fomia, Connecticut, Iowa, Kentucky, Nebraska, Nevada, 
New York, North Carolina, Oregon, Wisconsin. In 
Louisiana the Civil Law prevails, in which law and equity 
are not distinguished as systems, the ^equity** mentioned 
in the statutes having the meaning given it by the dvil 
lawyers. 



The foregoing examination and illustrations show a general 
adoption of the principles of Equity jurisprudence through- 
out the United States. The actual extent has been deter- 
mined by each State for itself, first through the Constitution 
and statutes, and, second, by judicial interpretation. The 
result is that in all the States, except Louisiana, Equity as a 
comprehensive term covers about the same field in law, and 
yet in no two jurisdictions is it exactly the same. 

Although it thus appears that, on broad lines, the courts 
of the nation and of all the States exercise in one form or 
another the powers generally belonging to courts of equity, 
yet they by no means agree in the extent of the jurisdiction 
actually exercised. This results from historical differences 
in the adoption of Equity above described, in statutory limi- 
tations and the statutory delegation of what were originally 
subjects of equity jurisdiction to special courts, and from 
differences in the strictness or liberality of judicial constmo* 
tion and interpretation in different States* 
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Perhaps the most noticeable peculiarity of equitable Juris- 
diction in this country, arising out of the double system 
_ of national and State courts, is in reference to 

of tiM Unittd the equitable jurisdiction of the Federal Courts. 



This jurisdiction is determined by the Constitu- 
tion and laws of the United States, and as a result exists as 
a uniform system, independent of State laws, throughout all 
the States of the United States. In this respect the equity 
jurisdiction of the United States courts differs from their 
jurisdiction at law, for it is provided in the Judiciary Act 
^ That the laws of the several States except where the Con- 
stitution, treaties, or statutes of the United States shall other* 
wise require or provide, shall be regarded as rules of decision 
in trials at common law in the courts of the United States, in 
cases where they apply," while on the other hand it is pro- 
vided that, in cases otherwise within the jurisdiction of the 
United States courts, the modes of proceeding in equity suits 
shall be according to the principles, rules, and usages which 
belong to courts of equity as distinguished from courts of 
law. 

In 1819, in a case in equity arising in Massachusetts, 
where, it will be recollected, equity jurisdiction was then 
practically wanting, Chief Justice Marshall said: ^As the 
Courts of the Union have a chancery jurisdiction in every 
State and the Judiciary Act confers the same chancery powers 
on all, and gives the same rule of decision, its jurisdiction 
in Massachusetts must be the same as in other States."^ 
Again, in 1869, Mr. Justice Davis said: ^^The Equity juris- 
diction conferred on the Federal Courts is the same that the 
High Court of Chancery in England possesses ; is subject to 
neither limitation or restraint by State legislation, and is 
uniform throughout the different States of the Union."' 

In 1898, in a case where it was claimed that a State statute 
giving a remedy at law took from the Circuit Court of the 
United States its equity jurisdiction, Mr. Justice Harlan, 

1 United States r. HowUmd 4 Allen, 4 Wheatoo'i Baports, lOS. 
s I>7oe 9. Hook, 7 Wallaoe'i Boporta. 4Sft. 
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denying the validity of the claim, said: ^One who is entitled 
to sue in the Federal Circuit Court may invoke its juiisdio- 
tion in equity whenever the established principles and rules 
of equity permit such a suit in that court; and he cannot be 
deprived of that right by reason of his being allowed to sue 
at law in a State court on the same cause of action.*'^ 

The reason for the adoption- of 6uch a system of equity 
under the Constitution and the Federal Judiciary Act of 
1792 probably was, as suggested by Judge Seymour D. Thorop- 
son in an article referred to below, the &ct of the want of 
uniformity in, and in some cases almost entire absence of 
equitable jurisdiction in the original thirteen States, while 
on the common-law side there was practical uniformity in all 
of the States. 

Mr. Pomeroy has deduced from an examination of tiie 
authorities four principles with respect to the equity juris- 
diction which may be summarized as fcdlows: First: The 
equitable jurisdiction of the United States Courts exbts uni* 
formly and to its whole extent throughout the United States. 
^It is the same in Louisiana with its civil law code, in 
California, with its code combining legal and equitable doc- 
trines, and in New Jersey, which has possessed the ancient 
English system of Common law and equity almost unaffected 
by modem legal reform." Second: The equitable jurisdio* 
tion of the United States Courts is the same with respect to 
its nature and extent in all the States. Third: The equit- 
able jurisdiction of these courts is ** identical or equivalent 
in extent with that possessed by the English High Court of 
Chancery at the time of the Revolution." This jurisdiction 
is, however, confined to the judicial powers of tlie English 
Court of Chancery, and not to the administrative power and 
functions of the Chancellor as representing the Crown in its 
character of parem patriae. Fourth: The national courts 
hold that Section 723, Revised Statutes of the United States^ 
** Suits in equity shall not be sustained in either of the courts 
of the United States in any case where a plain, adequate, and 

> Sm/th 9. AmM, 169 United StatM lUporti^ 4ML 



148 EQUITY 

complete remedy may be had at law,** is simply declaratory 
of a familiar doctrine of equity, and does not snbstantially 
affect the equitable jurisdiction of the national courts.^ 

The immense importance in our general legal system of 
an equity jurisdiction, general, uniform, and practically un« 
affected by State laws, administered by one national court, 
can hardly be exaggerated. In all equitable causes which 
may, under the Constitution and laws of the United States 
be brought to the Federal Courts, by reason of the subject^ 
matter or the diverse citizenship of the parties, there may be 
a different kind of law administered from that of the State 
Courts. The result is, or may be, two kinds of law in the 
same State, according to the forum in which the action is 
brought; and the petitioner may choose the forum he thinks 
most advantageous to him. From the modem method of 
doing* business through corporations, and the fact that a 
corporation is deemed to be a citizen of the State of its incor- 
poration, the business of the Federal Courts has in recent 
years been greatly enlarged along the lines of litigation 
in which corporations are parties. An able writer has traced 
the increase in the frequency and scope of the remedy of 
injunction to the existence of this general untrammelled 
equity jurisdiction of the United States Courts, joined to the 
rule of citizenship as applied to corporations.' The general 
beneficial effect of the existence of national courts endowed 
with general chancery powers is, however, hardly open to 
question, for it may well be doubted whether the statutory 
or other limitations existing in some States furnish a system 
of law intrinsically superior to Equity as administered by the 
United States Couils. Moreover, the influence of a system 
of equity uniform over all our territory must tend to har- 
monize and steady the equity jurisprudence of the various 
States. "' 

Turning now to the States and the practical leffect given 
to the statutory provisions by the courts with respect to the 

' Tomtnj on Equkg Jwrisprudenee^ as. Mf-tt. 

' Hon. Sejmonr D. Thompfon, Green Ba§^ Maicl^ 1900. 
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extent of equitable jurisdiction, we find that in Massachu* 
aetts down to 1877, and the passing of the statute giving 
general equity powers above referred to, the courts a«,»^,t.t ■,, 
have uniformly construed the statutory provisions 
strictly, keeping well within the narrow limits, prescribed. 
The statute of 1877 has by its broad language rendered 
practically useless all previous adjudication on the question 
of jurisdiction. These earlier decisions no longer inform us 
as to the extent of equitable jurisdiction in Massachusetts 
The same remarks apply to Maine, its general statute having 
been passed in 1874. The peculiar history of Pennsylvania 
has already been mentioned. Many of the States have by 
statute adopted the clause limiting tiie jurisdiction of courbs 
of equity to cases where there was not a plain, adequate and 
complete remedy at law. All of these States except Massa* 
chusetts. South Carolina, and Connecticut have judicially 
adopted the position of the United States Courts, that the 
provision is simply declaratory, but in the States named the 
provisfdiT has been held to Wa statutory limitation, cutting 
off jurisdiction where there was an adequate remedy at law, 
even though the matter might have been originally a proper 
subject of chancery jurisdiction. 

As to the States belonging to the firsti second, and fourth 
classes specified when discussing the sources of equitable 
jurisdiction in the several States, it is held by the highest 
authority that ** whether the legislature confers a jurisdiction 
in express terms equivalent to that held by the English 
chancery, or confers such a jurisdiction by implication, or, 
in abolishing the distinctions between legal and equitable 
forms of procedure confers a jurisdiction to decide all civil 
actions, a complete equitable jurisdiction commensurate in its 
extent with that belonging to the English Court of Chancerjr, 
and coincident with the entire domain of equity jurispni* 
dence, exists in each one of these States, is possessed by 
some designated tribunals, and may be exercised by them in 
the modes of procedure established or sanctioned by law*** ' 

1 Pomero/ on Equity Juntpntdmtet^ lae. S4i. 
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The jurisdietion of courts of equity has, however, in all 
the States been materially reduced by Uie statutory creation 
of probate, orphan's or surrogate courts, to which are dele- 
gated jurisdiction in all matters of wills, settlement of estates 
and administration. To these courts, though vrithout nni- 
formity in all States, are often committed kindred subjects, 
as the appointment and supervision of guardians, conserva- 
tors, trustees, and such other subjects as the statute may 
provide. The jurisdiction of courts of equi^ over these 
matters, originally subjects of equity jurisdiction, is in most 
States in all ordinary cases abolished. In a few States, as 
Massachusetts and Pennsylvania, equity jurisdiction is ex- 
pressly abolished. In most States, however, though not 
expressly abolished, the jurisdiction of equity courts except 
as appellate courts is obsolete, as in Connecticut and New 
TorL In a few States, as Mississippi and New Jersey, 
courts of equity still have concurrent jurisdiction with Pro- 
bate Courts. 

The effect upon the body of equity law of the Reformed 
Procedure^ is regarded with some apprehension and is not 
RefonM ia 7®^ f ully determined. While it is uniformly held 
P*^'^^ that the new procedure looks only to the forms of 
action and defence, and the method of obtaining a remfedy, yet 
the tendency has been to some extent to weaken the hold of 
purely equitable principles. Theoretically the body of rights 
and remedies, legal and equitable, is unchanged. But when 
legal and equitable rules conflict there is danger lest the 
equitable rule may bend to the legal. Under an amend- 
ment to the English Judicature Act and in the Practice Act 
of Connecticut it is provided that in case of conflict the 
equitable rule shall prevail. This is of course all the legisla- 
ture can do. For the rest it depends upon the temper of the 
judiciary in the practical interpretation and application of 
code provisions. 

Having devoted as much time to the adoption of equity in 
the United States and the several States as the limits of this 

1 SMChaplsrZL 
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chapter will permit, enongh it is hoped to give a reasonably 
clear impression of the course and present extent of saoh 
adoption, we return now to a further notice of the modifica- 
tions which have been worked out in this branch of law. In 
the earlier part of the chapter we ventured to quote from an 
old law book the maxims then regarded as expressing the 
fundamental principles from which Equity was developed. It 
is instructive to compare these maxims, collected by Francisi 
with those now usually set forth and explained in the text- 
books upon Equity. 

The number of approved maxims now usually given is 
twelve. Writers differ slightly in the form given to them^ 
and in one or two cases as to the maxims them- uo&um 
selves. A leading modem text-book gives the ""^i^. 
following, viz. : ^* Equity regards that as done which ought 
to be done; equity looks to the intent rather than to the 
form; he who seeks equity must do equity; he who comet 
into equity must come with clean hands > equality is equity; 
where there are equal equities, the first in time shall prevail; 
where there is equal equity the law must prevail; equity 
aids the vigilant, not those who slumber on their rights; 
equity imputes an intention to fulfil an obligation; equity 
will not suffer a wrong without a remedy ; and equity f oUows 
the law." » 

Some of these maxims are substantially in the language 
given oy Francis, others have been changed, and still others 
are hardly to be suggested in those of Francis, as the maxim 
^^ Equity regards that as done which ought to be done,** although 
regarded now as the source of a large part of equitable 
estates and interests. On the other hand, some of Francis* 
maxims have since been formulated into certain general doe« 
trines of Equity. For instance, ^* Equity suffers not advan- 
tage to be taken of a penalty or forfeiture where compensation 
can be made** is now stated not as a maxim but a general 
principle or doctrine of Equity. 

In addition to the maxims the modem books treat directly 

^ Pomeroj on Equity Jwrupntdemee^ Me. 86t. 
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or by implication of certain doctrines pecoliar to Equity 
which aie regarded as the present sources or gronnds ^ 
extensive relief. Some of these doctrines are the following: 
Equity will relieve in cases of penalties and forfeitures. 
This rule has for its leading authority the case of Ptaeky v. 
Bukt of Somtrui^ decided by Lord Chancellor Macclesfield 
in 1721. Here is taken the distinction between penalties 
and liquidated damages. Election and satis&ction, notice, 
already referred to in connection with the case of Lt Nev€ y. 
Le Ifev€j priorities^ bona fide purchasers for value without 
notice, meiger of estates and equitable estoppel, are all 
equitable doctrines uniformly recognized and applied as pecu- 
liar to Equity, and are the present formal statement of rules 
resulting from a long series of judicial decisions. Both the 
maxims and doctrines, as brief statements, are, in their appli* 
cation to concrete cases, subject to qualifications and restric- 
tions developed in the two centuries during which Equity has 
reached its present position. 

Upon looking over the course of Equity in this country 
since the Revolution, its general scope does not appear t» 

Amcrien ^*^® ^'^^'^ materially extended by judicial inter- 
jadkui pretation. Care has been taken not to narrow by 

inter pretetkn* , /» ,^ .• • j j i • j • • % 

definition the recognized doctnnes and principles 
lest its remedial efficiency should be narrowed. At the same 
time the apparent extensions are rather the unfolding of 
already well established principles, and, generally speaking, 
the result of freedom in applying these principles to new 
cases, however different in form, provided they are analogous 
in substance. The apparent extensions of Equity in quite 
recent times, as in case of injunction, corporations, and 
receiverships, and of which so much is said in the press and 
even in professional publications, when not due to statutes, 
are but the application to modem industrial conditions, enor- 
mous sometimes in their extent and importance, of principles 
of common application in chancery, and provoking no com- 
ment until applied in cases of such magnitude as to be of 

1 2 White 4 Todor, Leading Caae§ m Eqmig, S014. 
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national importance. In an article in the TdU Law Jfrtcnuit 
for April, 1897,^ on Injunction, the present eitoaticm with 
respect to equity in the United States Courts is wall stated" 
in the following language, applicable generally, as well as to 
injunction. 

** Within the classes of cases of which they may take oognl* 
zance those courts grant or refuse that kind of relief by the 
same rules and principles which from time immemorial have 
prevailed in the English Chancery and in the equity eonrts of 
those States of the Union which derived their jurisprudeDoe 
from the mother country. Equity as a system, more perhaps 
than the Common Law, has been enlarged and modified to meet 
the changing conditions of business and civilization, and it is 
only natural that there should have been instances in which 
jurisdiction has been exercised in excess of rightful power, but 
when error of that kind has occurred it has been promptly oor- 
rected, either by direct appeal or by force of contemporary and 
more authoritative decision, and it is safe to say that no essen* 
tial departure from recognized principles has become abiding 
or permanent. Steam power, electricity, railroads, telegraphs, 
corporate organizations, labor unions, trusts and other agencies, 
and schemes of modem enterprise have vastly extended the field 
and multiplied the occasions for the exercise of equity powers 
including the power to enjoin, but the character of the jurisdie- 
tion and the principles which govern its exercise have been 
changed or enlarged no more than the provisions and underly 
ing principles of the National Constitution, and the powers of 
government thereby established have been modified or increased 
by the admission of new States into the Union. No decision 
of the Supreme Court, or of any United States Circuit Court of 
Appeals, touching the subject of injunction, can be said to be 
founded on or to involve any new doctrine, or any application 
of established principle which was new save in the circum* 
stances and conditions brought under consideration.'' 

The foregoing extract clearly implies what must always 
be understood, in order to avoid misconceptions as to the 

1 Bj Hon. W. A. Woods. 
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growth of Equity for the h»t hundred yean at leaat. In iti 
origin, as stated at the outseti the question in each particular 
case was whether, assuming that the matter complained of 
was properly a subject of legal redress, the common law 
courts furmdied a remedy, and if not, then the King ^of his 
grace '* through his Chancellor furnished the appropriate le* 
dress. But now the question is, does the matter complained 
of come within any recognized head of equitable jurisdiction, 
as such jurisdiction has heretofore been established. * 

Sir Geoige Jessel, recognized as one of the greatest of 
modem equity judges, in a judgment delivered in 1879,^ in 
discussing the existence or non-existence of a rule of law, 
after an examination of the cases used this language: — 

^I think I am entitled to say that up to the year I860 there 
was no law prohibiting effect being given to this wilL I now 
come to a modem case decided in the year 1866, and it is the 
first time I find any Judge stating that tbero was any law to 
prohibit such a wiU being carried into effect. Having exam- 
ined not only the authorities I have mentioned| but some others 
to which I have been roferred, and have found myselfi I may 
say, I cannot find a trace of it before the case I am about to 
mention, and therefore if there is such a law it must have been 
made in the year 1866. Now it could only have been made in the 
year 1866 by statute, because, in the year 1866, Equity Judges 
did not profess to make new'law, and when they state what the 
law is, they do not mean, as might have been said two qt three 
centuries before, that that was law which they thought ought to 
be law." 

The learned Master of the Rolls then cites the case, 
admits that it states the rule claimed, and rejects it in these 
words: — 

"All I can say about it is, being clearly of opinion that 
the Vice-chancellor did not arrogate to himself in 18d6 legisla* 
tive powers, and there being no statute, and there being no prior 
cases which say the law will not allow it, that it was simply 

^ Jdhntcm r. Cook, Law Reportu, 12 Chiuioery DiTMon, $49. 
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a mistake of the Yioe-Chaneellor, and that ia liow I ahall 
tniat it.* 

ThiB, as a general statementi modified aliglittj in the irqps 
above indicated, appears to be the accepted view of the 
9tatu9 of genend equity jmispradence. New caaea, leqmr* 
ing the adoption of hitherto onrecognized I^;al principleai to 
be brought within the realm of law must be provided for bf 
legislation. And we find that practicaUy since the eaxly 
part of the nineteenth centuiy [for no exact line can be 
drawn], the field of law has been extended bf 
legislation rather than judicial decision. Within 
bounds already determined the courts work over, unfold, and 
develop existing rules found in common law. Equity, and 
statutory law. Actual change and actual extension of these 
bounds is for the last and present great agency in the de« 
velopment of law, the legislature. Looking at the mass of 
statutory law promulgated every year, whatever may be said 
of the wisdom of many of their enactments, it cannot be 
saud that legislatures are not awake to their opportunities. 

In no way is the intrinsic superiority of equitable over 
legal principles and rules more apparent or more clearly rec* 
ognized than in the influence exercised by Equity inSucMt^f 
upon the common law and upon legislation. Equitj oo law. 

It is worthy of note that the Statute of Frauds was passed 
by Parliament largely through the influence of Lord Chan* 
cellor Nottingham. At common law a seal upon a written 
instrument was of so high an import that it could only be 
discharged by another sealed instrument or delivery. Equity 
regarded the seal as a mere form, the obligation as the reid 
thing, and g^nted its remedies accordingly. Now the effect 
of a seal is in many States abolished, except with reference 
to the Statute of Limitations; in others it imports oiAj primm 
facie a consideration; while in a few its effect is retained* 
Formerly at law no action could be maintained upon a lost 
instrument. Equity by a suitable form of decree enforced 
the demand. For a long time now courts of law, through 
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the adopticm of the equitable notion either hy judicial ded- 
gion or Ijstatatet have permitted actions on lost inatnunenti. 

One of the early heads of jurisdiction in Equity was relief 
against penalties and forfeitures. Now law courts evexy- 
where give judgment for the actual debt rather than the 
amount named in the bond. The equitable view of a mort- 
gage, by which a conditional conveyance at common law 
was transformed into a mere security by the creaticm of the 
right of redemption, has in half the States prevailed to the 
extent that a mortgage transfers no title whatever but only 
creates a lien, while in the other States, though the legal 
theory of an estate upon condition prevails in a modified 
form, the equitable view is that practically regarded and 
^^^ acted upon. The equitable doctrine of priorities 
is greatly modified by, or perhaps rather has led 
to the recording acts under which priorities are determined 
in conformity to statutory requirements. The old rules de- 
veloped in chancery in regard to the subjects of administra- 
tion and guardianship have to a very considerable extent 
been adopted by statutes creating probate courts, and so 
generally has jurisdiction in these matters been conferred 
upon oUier courts that it is often forgotten that the prin- 
ciples upon which these courts act were originally developed 
in chancery. 

The common-law disabilities of married women were at an 
early date greatly modified in Equity by the creation of a 
iftrrM property right in a married woman termed **an 

wooMo. equitable separate estate," excluding the hus- 

band's control, freeing her property from his debts and 
securing the beneficial ownership to the wife, and also recog- 
nizing and enforcing certain obligations of the wife under- 
taken with respect to this separate estate. In most of the 
States and in England the recognition of a married woman's 
property rights free of the husband's control, first developed 
in Equity, has been adopted by legislation and her power as 
to property and contract has been extended so that even in 
the older and more conservative States generally she has, as 
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to diiid pezsoDS, the property and oontnct nfjbUm of % siiigle 

woman. 

An important head of Equity was called D i a eof er j. At 
common law the parties to litigation were held incompetent 
as witnesses. Equity not only permitted the 
parties to testify but enabled a party to obtaun, 
within well-established limitSi the testimony of his adver- 
sary, and even to maintain a bill in equity for this purpose 
alone. The common-law rule of incompetency has been 
abolished by statute, parties are competent witnesses in all 
courts, and in most, if not all States, there are statutory 
modes provided for obtaining information from the opposite 
party before trial in actions at law, so that the technical 
Discovery of Equity, by the adoption of statutory methods 
securing the same results, is practically obsolete. 

The Reformed Procedure,' adopted in England and in tiie 
larger number of our States, and which will undoubtedly be 
adopted in the remaining States, by abolishing 
the distinctions between forms of action at law 
and in equity, and so wiping out the difference in procedure 
between courts of law and courts of equity, has enabled 
courts to determine both legal and equitable rights in one 
action. As already noted, the Judicature Act of England 
and the Practice Act of Connecticut expressly recognize the 
superiority of equitable rules by the provision that equitable 
rules shall prevail in case of conflict. So far, ind^d, has 
Equity modified the common law that a writer already re- 
ferred to has stated the result as follows : ^ The modes and 
notions of Equity gradually penetrated the common-law tri- 
bunals ; equitable principles were invoked in the decision of 
legal actions; the common law has become scarcely distin- 
guishable, in the underlying juridical forces which govern 
its movements, from the mass of doctrines which, taken 
together, are called equity jurisprudence; and this equity 
jurisprudence itself has grown to be vastiy superior, in mag- 

1 See Chapter XL 
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nitade and importance, to the legal division of the doaUa 
system which forms the entire law of England***^ 

No mere sketch can properly state with any detail the 
relation of Equity to law or the influence of Equity upon law 
and legislation. The whole situation cannot perhaps be 
better summarized than by saying that the experience ol 
two hundred years has demonstrated the necessity for the 
system known as Equity, and the intrinsic superiority of its 
rules over those of the common law ; that in the common law 
itself there has been, especially during the later portion ol 
this period, a very considerable adoption of equitable prin- 
ciples; that by statute many features before peculiar to 
Equity have been incorporated into the body of written law ; 
and that the tendency both in this country and in England is 
towards the fusion and welding together of Law and Equity 
into a single harmonious system, — a tendency that to a very 
considerable degree has become an accomplished fact 

Unquestionably radical legislation, even constitutional 
changes, will be required, and long practice under such 
legislation, before such a welding shall have taken place as to 
render unnecessary the distinction between Law and Equity, 
when the only question will be, does a right exist, not, is 
there a legal right or an equitable right. Trial by jury, 
one of the original and one of the moat important elements 
of distinction between Law and Equity, is in this country 
a constitutional right in common-law actions. Absolute 
merger between them cannot be effected as long as that right 
exists. 

When the tricentennial of this University shall come, the 
present period will probably be taken as that when the amal- 
gamation of common law and Equity into a single system 
both of substantive law and of procedure consciously and 
definitely began. _ 

1 Pomeroj, IUm§dU$, tee. SS. 
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MORTGAGES OF REAL PROPERTY 
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B7 EDWIN B. GAGER, RA. 

A DI8TING(JI8HED jurist hos Said, with reference to the 
English law of security, ^No clear, consistent, and compre- 
hensive statement of principles can be made with regard to 
it.*'^ This is especially true of that branch of the law of 
security relating to mortgages of real property. Such a 
mortgage is one thing in Connecticut, another and quite 
different thing in New York. Indeed, the law upon the 
subject is hardly the same in any two States, while in all it 
differs materially from the law of England from which our 
law of mortgages has been derived. 

As in the discussion of Equity, so here, we must hepn 
with the state of the law relating to mortgages in England 
near the close of the seventeenth century. At xi^Eiigiiik 
common law, and uninfluenced by the doctrines ^«*rf>^ 
of Equity, a mortgage was strictly an estate upon conditioiit 
and is so treated by Littleton. If the mortgagor paid at the 
time stipulated in the condition he might re-enter as of his 
former estate; if he did not pay, the mortgagee's title be* 
came absolute. This is exactly what the non-professional 
reader of a mortgage, as ordinarily drawn at the present 
time, would understand from the language of the document. 
The hardship often resulting from this view led courts of 

1 Markbj, EUmenU ofLaw, 5tb ed^ MC 4S1. 
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equity, acting upon the principle of looking through the 
form to the real nature of the transaction, to hold that a 
mortgage, though in form and at law a conveyance upon 
condition, was really intended hy the parties as a security 
only, and to give effect to the conveyance only so far as 
necessary for that purpose. 

To give effect to this view of the mortgage, the doctrine 
of the equity of redemption in the mortgagor was established 
as early as the reign of James I. - This equity of redemption, 
or right of the mortgagor, after default, to maintain a bill in 
equity to redeem, continued until cut off by foreclosure or 
laches. To prevent the evasion of this doctrine by contract 
of the parties, the rule ^once a mortgage, always a mort- 
gage,** was adopted by Lord Chancellor Nottingham > and 
Lord Keeper North.* This rule means that the parties to 
a mortgage shall not be permitted to restrict the right to 
redeem by an agreement contained in the mortgage or which 
is part of the same transaction. By the adoption of these 
two doctrines, stamped, as it were, upon the face of the 
mortgage, inflexibly maintained and liberally construed in 
favor of the mortgagor, a conveyance upon condition was 
in Equity transformed into a security only, the legal rights 
attendant upon a conveyance upon condition being recog- 
nized for tlie purposes of security but no further. Thence- 
forth, if the creditor refused to receive payment after the day 
named in the condition, the debtor or mortgagor could by 
the aid of Equity redeem and compel a conveyance back to 
himself, and on the other hand, if the creditor, after default 
of his mortgagor, desired to perfect his title, he could resort 
to a court of equity upon a bill for foreclosure, and obtain 
a decree that the mortgagor pay the debt and costs by a day 
certain or lose his right to redeem. In a court of law, how- 
ever, the mortgagee was recognized as the owner, in accord- 
ance with the literal terms of the mortgage, under a title 
defeasible on performance of the condition according to its 

^ Jafcm't Case, S Chsncerj Caaet, 9^ (1680). 

« Howard p. Harris, S White 4 Tndor't Leading Caiee in Eqnitj, lOiS (1688). 
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tenns. He was entitled to possession of the knd even be- 
fore default of the mortgagor. The mortgagor's estate was 
wholly equitable. But Equity recognized the mortgagee's 
legal title, for the decree on a bill to redeem was that on 
payment by the mortgagor the mortgagee re-eonyey. Fkorn 
all this it followed that the law of mortgage was a doaUe 
system, the legal and equitable theories existing side by side, 
and ^ each administrated by its own tribunal as though the 
other had no existence.**^ 

Under this theory it was long doubtful whether the mort- 
gagor's interest or equity of redemption was a mere right of 
action or in Equity an estate in the land* In 1787 it was 
settled by Lord Hardwicke that this right of th'^ mortgagor 
was, in Equity, that of an owner in fee except as against the 
mortgagee, it was, in Equity, an estate in the land, which 
descended to the mortgagor's heirs and might be devised or 
granted, while on the other hand the mortgage in fee was 
personal assets of the mortgagee, the debt being regarded as 
the principal thing, the land as mere security.* 

The English doctrine of ^^ tacking/' by which a third or 
subsequent mortgagee, without notice of an intervening in* 
cumbrance, may purchase the first mortgage and thus crowd 
out the intervening incumbrance, although established by 
Lord Keeper Bridgman,' was formulated in a series of rules 
by Sir Joseph Jekyll, M. R., in 1728.* This doctrine is 
founded on the notion that all mortgages after the first are 
equitable, the mortgagor having only an equitable estate, 
and if the later mortgagee could get in the legal title by 
purchase of the first mortgage, he would then, having both 
law and equity, come within the maxim ^ where the equities 
are equal the law will prevail," and so take precedence of 



1 Foraerojr't Equity Juriiprudenee, MCt. 1179-1184 ; Jones on MortgagtM^ 

6-ia 

t Casbonie v. Scsrfe, S White 4 TndorV Treading Cuee In Eqaitj, 1088 
(1737); Thornbroogh v. Baker, 8 WbiU 4 Tador'i Leading Cases in Kqnity, 
lOSO (1677). 

s Marsh v. Lee, 1 White 4 Tndor's Leading Cases in Eqnitj, 611 (1670). 

* Brace v, Dnchees of Marlborough. 8 Foere WiUlams' Reports^ 481* 
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the intervening ineombrancen who had only an equitaUo 
interest This doctrine was temporarily abolished by Act of 
Parliament in 1874, but was revived by the Land Transfer 
Act of 1876. 

Other statutes have been passed in England in recent 
years afifecting mortgages, the most important being the Con- 
veyancing and Law of Property Act, 1881.^ This Act makes 
certain leases by the mortgagor in possession valid against 
every incumbrancer, and similar leases by the mortgagee 
in possession valid against prior incumbrancers and the mort- 
gagor (Section 18) ; gives the mortgagee the power to insure 
not to exceed two-thirds in value and add premiums to the 
debt (Section 19 (1), (ii) ); gives the court power to order a 
sale on foreclosure instead of redemption (Section 26) ; gives 
the mortgagor, entitled to redeem, the power to require the 
mortgagee to assign the mortgage debt and convey the prop- 
erly to a third person (Section 16) ; gives the mortgagee the 
power of sale under certain conditions, though no such power 
is contained in the deed (Section 19 (1), (\\ ); and abrogates 
the principle of consolidation of mortgages as to all mortgages 
executed after December 81, 1881 (Section 17> The Act 
further provides a statutory short form of mortgage, and 
enumerates the covenants it shall be deemed to include (Sec- 
tion 26), and also modifies the law of mortgages in other par- 
ticulars. The Real Property Amendment Act of 1874 limits 
the time within which an action to recover a mortgage debt 
or to foreclose must be brought, to twelve years after the 
right of action accrues or an acknowledgment or payment on 
account thereof. In like manner the time within which a 
mortgagor may redeem as against a mortgagee in possession 
is limited to twelve years after possession by the mort- 
gagee adverse to the mortgagor. Subject to these statutory 
changes, the mortgage law in England is still that of the 
earlier double theory, legal and equitable, as above described. 
It would seem, however, that, under the clause of the Judi- 
'cature Act of 1878, which declares that ''in all matters in 

1 44-45 Viet C 41. 







MORTGAGES OP REAL PROPBBTT tBi 

which there is any conflict or yariance between the roles of 
equity and the roles of common law with reference to the 
same matter, the rules of equity shall prevail,** a mortgagee 
could not enforce his right, arising out of his legal title. At 
least tliis is Mr. Pomeroy*s inference.^ But Section 25 (5) 
of the Judicature Act provides that a mortgagor in pooeee 
sion, without notice from the mortgagee of his intention to 
take possession, shall be dealt with as owner and entitled to 
sue as such, etc. This would imply that the legal rights 
of the mortgagee might still be euforted.* 

There is no distinctive, consistent American doctrine of 
the mortgage. No State has fully adopted the Elnglvsh doo* 
trine that at law a mortgagee holds the complete i^ 
legal title subject to be defeated only by strict 
performance of the condition. Many States have, however^ 
adopted the English doctrine in a more or less modified form, 
while many other States have abrogated the legal view of the 
mortgage and have given full effect to the equitable theory 
alone. With forty-five States, constituting forty-five dis* 
tinct jurisdictions, each determining the law for itself, it is 
evident that a detailed examination of the theory in each 
State within the limits of this chapter is impossible. For 
practical purposes it will be sufficient to group the States 
holding to similar views, with little attempt to trace the suo- 
cessive steps by which the present 9tatut of the mortgage has 
been reached.' 

In the original thirteen colonies, except New York, the 
mortgage, in the main, was regarded at law in the same wajr 
as in England, t. e., as a conveyance of a legal estate upon 
condition; while in Equity, so far as the English equity 
jurisprudence was adopted, it was held that the mortgage was 
but a security, and early statutes, before courts of equity were 

1 Equitg Jurisprudenet, mc 1179, DOl* 1. 

* Griffith's Praaiee ttntier Judicahirt Ad, 9d ed^ p. 41. 

* Pomerojr'i Equity Juritprudence and Jonef on Mortpngea tat, once for wH, 
referred to as the leading aathorities od the complicated law of moitgagetu 
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established, frequently gave the law courts speoial power 
to give relief if the party holding it endeavored to make use 
of his title to aooomplish other ends.^ There was, however, 
this important difference, that while in England the mortgagee 
held the legal title as against the world, in the colonies the 
mortgagee held the legal title only as against the mortgagor 
and for the purpose of security. For the purpose of convey* 
iemce to third parties and for all other purposes the mortgagor 
in possession remained the legal owner. The legal title in 
the mortgagee was available only for the purpose of gaining 
possession and as the basis of a perfect title upon strict fore- 
closure. In New York, on the contrary, the common-law 
rule was never fully adopted. The mortgagor has always, 
both in law and Equity, been regarded as owner of the fee, 
and the mortgage as a mere chose in action, a mere security 
of a personal nature. But even in New York it was held 
that upon forfeiture of the condition the mortgagee had an 
interest in the land and could recover possession in an action 
of ejectment.* A statute however, passed in 1828, withdrew 
the right to take possession, even upon breach of condition, 
and completed the change in the nature of the mortgage by 
removing the last remaining common-law attribute and estab- 
lishing the purely equitable theory of the mortgage. 

Speaking broadly there are, at the present time, two dis- 
tinct theories of the mortgage in this country, the combined 
legal and equitable theory and the equitable theory alone; 
the former based upon the modified English view of the 
mortgage taken by most of the colonies, and the latter based 
upon the equitable view adopted in New York, and no doubt 
to some extent upon the civil-law view in Louisiana derived 
from the Code Napoleon, which in substance is not widely 
variant from the equitable view. 

The distinctive feature of the combined theory on its legal 
side is that as between mortgagor and mortgagee the mort- 

> See Chftptor VL 

* Phjfe p. Rilej, 15 WendeU't Reporto (N. T.)t S4S (1836) ; TrimnA ei al e. 
Hanh, 54 New York Bepoffl% 59f (1S74). 
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gagee, at law, acquires and holds the legal estate, the mort- 
gagor's equity of redemption being only an equitable estate. 
In this it is like the English view. At the same time, and 
in opposition to the English view, the mortgagor in pooeee 
sion is considered at law and in Equity as the legal owner as 
against everybody except the mortgagee and those persons 
claiming under him. By virtue of his legal estate the mort- 
gagee, unless restrained by agreementi is immediately entitled 
to possession, though this right is in some States postponed 
until after breach of condition. In details there is, both hy 
statute and judicial decision, considerable diversity as to the 
legal rights of mortgagor and mortgagee which cannot be 
touched upon here. 

On the Equity side of the combined theory, the mortgage is 
everywhere regarded as a mere personal security; the mort- 
gagor is the real owner, the mortgagee's title being held 
solely for the purpose of making his security e£Fective. The 
States in which the combined legal and equitable theoiy pre- 
vails are Alabama, Arkansas, Connecticut, Illinois, Maine, 
Maryland, Massachusetts, New Hampshire, New Jersey, 
North Carolina, Ohio, Pennsylvania, Rhode Island, Tennes- 
see, Vermont, Virginia, and West Virginia. Massachusetts, 
New Hampshire, and Rhode Island hold more nearly to the 
English view than any other States. In New Jersey the 
mortgagee cannot obtain possession of the land until after 
default, and so in Ohio and Vermont. In the three States 
of Delaware, Mississippi, and Missouri, it is held that the 
mortgagee does not obtain a legal title by virtue of his mort* 
gage until breach of the condition by the mortgagor. Sub- 
ject to this modification, the combined theory prevails in 
these States. 

In the remaining States the legal incidents of a mortgage 
have been abrogated by statute. In no case does the mort- 
gagee, by force of his mortgage, obtain any interest in the 
nature of ownership, in the land mortgaged, but has simply 
a lien or charge upon the land, with the right to have the 
land by appropriate process converted into money and his 
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debt paid out of the proceeds. The States in which this 
latter or purely equitable theory is adopted are the following: 
California, Florida, Georgia, Indiana, Idaho, Iowa, Kansas, 
Kentucky, Louisiana, Michigan, Minnesota, Montana, Ne- 
braska, Nevada, N«w Mexico, New York, North Dakota, 
Oregon, South Carolina, South Dakota, Texas, Utah, Wash- 
ington, and Wisconsin. 

It is not exactly clear when the States in this group 
adopted the equitable system. In some of the older ones the 
combined view was changed for the equitable by a process 
of growth not easily determined as to time, for some of the 
statutes seem to have been declaratory merely. South Caro- 
lina changed her policy in 1791, New York took the final 
step in 1828, Michigan and Indiana in 1848, Iowa as early 
as 1850, and Kentucky in 1889. In the others and the new 
States the equitable tiieory alone, or its substantial equiva- 
lenti has prevailed. Yet there are some anomalous views, as 
in Minnesota and some other States, where it is held that no 
title passes by the mortgage, yet, in exceptional cases, the 
mortgagee may by foreclosure obtain title and recover pos- 
session in ejectment. 

In some of these States, as in New York, California, Wis- 
consin, and others, it is held that while the mortgagee cannot 
by legal process obtain possession by virtue of his mortgage, 
yet if he can once peaceably obtain lawful possession under 
it, he can then defend his possession until his claim is paid. 
The law of Louisiana, as already mentioned, is the civil law. 
By the Louisiana Code a mortgage by contract is thus de- 
fined: **The conventional mortgage is a contract by which 
a person binds the whole of his property, or a portion of it 
only, in favor of another, to secure the execution of some en- 
gagement, but without.divesting himself of the possession.**^ 
The California Civil Code, Section 2920, defines a mortgage 
as **a contract by which specific property is hypothecated for 
the performance of an act, without the necessity of a change 
of possession.'' The Code requires, however, the same for- 

1 Herrick'f Ritiud Cods, aec 8S9a 
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m^litw»ji for tbe cmtioii, renewal, or exteonon of ft mortgi^ 
as are required in ease of a grsnt of real ^mpatj (Seetionft 
292S. 2948> In all the States of the seoood gnmp the saaMi 
aalxtantial result is reached as in Lonisianft under the eiiril 
law, and in California under the Code. 

The development of the mortgage in die English sjateni 
of law has, in its leading features, consisted of three diatinet 
steps: the first, taken by the Court of Chanoeiy nt, 
two hundred yeais ago and more, carried out the gj^ 
real nature of the contract, as distinguished from 
its form, by estaUishing the right of redemption, and a 
mortgage was, in Equity, considered as a mere lien and 
security collateral to the obligation secured; the second step^ 
taken in this country, was the limitation and ^mMlififration 
of the mortgagee's interest even in the law courts, courts of 
equity all the time enforcing f uUy the English chancery doo- 
trine; the third step was the adopticm by one after another 
of the States of the second group, of the Equity theory alone, 
and the practical wiping out of all the incidents of legal 
ownership in the mortgagee. 

It is to be noticed that all three phases of mortgage law 
are in force at the present time, and from this, together irith 
the special peculiarities in each of our forty-five jurisdic- 
tions, it follows that the law of mortgages, as a distinct sub- 
division of law, is, when taken in its totality, inconsistent 
and confused, while perhaps there is no single jurisdiction 
where there are not anomalies and inconsistencies arising ont 
of the transformation the mortgage has undergone and the 
tenacity with which old ideas, aided especially by the reten- 
tion of the old terminology, still adhere to the notion of the 
mortgage. Confused as the law is as a whole upon this sub* 
ject, no great practical inconvenience results, for whatever 
the system or combination or modification of systems, the 
purely equitable theory is the one ordinarily prevailing in 
practice, the legal rights of the mortgagee being rarely 
asserted even in the States holding the most nearly to the 
earlier English doctrines. 

u 
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The result of the abrogation of the legal theory has led to 
an important change in the mortgagee's remedy. Under the 
n^,^^ old view the logical and natural remedy of the 
foraciMun. mortgagee was the strict foreclosure, by which- 
the conditional legal title created by the mortgage was freed 
of its condition, so becoming absolute in the mortgagee; and 
the usual practice of the Court of Chancery in England was 
to decree a strict foreclosure, though it was considered that 
the coiirt had the power to decree a sale. The decree of sale 
is now the usual form in England. In this country the 
decree of sale is the natural and ordinary method of fore- 
closure. It is generally provided for by statute, though, as 
in England, courts of equity have inherent power to order a 
sale. The earliest New York statute concerning sale was in 
1801, the South Carolina statute was in 1791. 

The decree of strict foreclosure is becoming obsolete. In 
only two States, Connecticut and Vermonti is this the com- 
mon form of decree. In Connecticut it was early held, con- 
trary to the general rule, that courts of equity had no power 
to order a sale.^ In 1887 a statute was passed authorizing 
the court to grant a decree of sale on motion of any party,* 
but this method is not yet generally adopted in practice. 
Vermont appears to be the only State where the remedy is 
limited to strict foreclosure. In rare cases, where there are 
special equities, strict foreclosure may be allowed in Alabama, 
California, Illinois, Massachusetts, Minnesota, New Jersey, 
New York, North Carolina, Missouri, and Wisconsin. But 
in general the adoption of the equitable theory has resulted 
in changing the remedy from strict foreclosure, founded on 
the doctrine of title in the mortgagee, to foreclosure by 
decree of sale, founded on the doctrine that the mortgagee 
has only a lien. 

The court, always in strict foreclosure, and ordinarily in 
foreclosure by sale, limits a time within which the mortgagor 
may redeem. If the mortgagor fails to redeem within the 

1 Fidnier v. Meftd, 7 Connecticnl ReporU, 15S (18SS). 
* CoDMCIiciit PnUle AcU, 1S87, chap. lOS. 
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time, title becomes absolute in the mortgagee or the nls 
takes place. Many States have increased this period bj 
allowing a farther statutory period of redemption after sale^ 
varying from two years in Alabama and Tennessee to fbor 
months in Oregon. In about half the States no statatoiy 
period is allowed. In Maine, New Hampshire, Massachu- 
setts, and Rhode Island, although foreclosure may be had by 
bill in equity, the usual mode, regulated by statute, is for 
the mortgagee to enter upon the premises, in virtue of his 
legal title, and if after such entry and possessicm the mort- 
gagor does not redeem within the time limited by statute^ 
the mortgagee's title becomes absolute, as upon a decree in 
equity for strict foreclosure. 

The most modem method by which the mortgagee may 
realize upon his security is by selling the property under a 
power contained in the mortgaga In England, though sudh 
powers were considered of doubtful validity by Lord Eldon 
as late as 1825, yet about this time powers of sale in mort> 
gages came into general use, and now every mortgage in 
England contains such a clause, and by Section 19 of the 
Conveyancing and Law of Property Act of 1881, every mort* 
gage is in effect, as we have seen, a power of sale mortgage. 
In this country there is great diversity in this respect. In 
some States, as Indiana, Iowa, and Kansas, powers of sale 
are by statute invalid or of no practical advantage. In 
odiers, as New Hampshire, Delaware, and New Jersey, such 
powers are not in general use, though valid. In Connecticut 
they are not used, though their validity does not seem to 
have been passed upon. In Massachusetts mortgages with 
power of sale are almost exclusively used. Many States 
have elaborate statutory provisions regulating the exercise of 
powers of sale contained in the mortgage, so elaborate as to 
make their use of doubtful expediency. The only States in 
which there is a statutory power of sale are Virginia and 
West Virginia, though in these the usual form of mortgage 
is by deed of trust in the nature of a mortgage. 

The form of the mortgage was originally that of a deed 
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in the uHual foim for convejing land, with a condition of 
defeasance, either as part of the original deed or by a sepa- 
PoriM of rate paper doly executed. In some States, how- 
^"""^^f^^ ever, as well as in England, statutory forms have 
been adopted more nearly corresponding to the real contract. 
These statutory forms are of comparatively recent date and exist 
in nearly half the States of the Union. These are brief forms, 
declared by statute to be good and effectuaL They do not 
invalidate the older forms, but may be used as substitntea. 

What has been said hitherto relates to the formal legal 
mortgage, required everywhere to be executed with the 
formalities of conveyainces of land. There are numerous 
equitable mortgages recognized and enforced as such by 
courts of equity. Except in New Hampshire and Georgia, 
an absolute deed, if really intended as a mortgage, will, 
between the parties, be held as such. An absolute deed 
with an agreement to reconvey, if intended as a security, 
mortgage by deposit of title deeds (the latter of slight im- 
portance in this country by reason of our registry systemX 
and any contract intended to create a security are given 
the efifect of a mortgage as between the parties. It is 
impossible here to go into the detail of the development in 
this respect, but equitable mortgages are the result of the 
broad application of the principle adopted by the English 
Chancery, that the court would look to the real nature of the 
contract It followed logically that the same principle which 
would give effect to a formal legal mortgage only for the 
purpose of security, would also make all agreements intended* 
to create a security effective for such purpose, always pro- 
vided the rights of innocent third parties did not intervene. 



Here we must bring this brief review to a dose. The 
great body both of the substantive and remedial law of 
The modem mortgages of Real Property, embarrassing in its 
nilStSi quantity and confused in its statement when con- 
of^uitj. sidering the question as a whole, yet in each 
separate jurisdiction practically harmonious, though not 
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always logically consistenti has resulted from the straggle- 
of the chancery courts so to mould the formal legal mortgage; 
as to make it effective as a security and just both to the 
debtor and creditor, having reference to the primary idea of 
security alone. The soundness and beneficial effects of the 
doctrines adopted by the Court of Chancery in the seventeendi 
century are attested by the constant tendency in courts of 
common law and by statute to ignore and even wipe out 
all ideas based upon the notion of a legal conveyance apoQ 
condition. 

It is generally admitted that the fundamental equitable 
doctrines on which our law of mortgages is founded were 
derived from the Roman law. That system passed through 
a process of development quite analogous to that which has 
in part been here stated. But our own law, as a system,* 
has not yet reached the stage which the Roman law reached 
in the Corpus JurU Civilis ; ^ our process of development has 
differed in form, and we still preserve the distinction be- 
tween real and personal property. The transition from the 
combined theory to the equitable theory alone, so far as it 
has taken place, has been mostly by legislation, and the com- 
pletion of this transition must be by legislation. But the 
final results will not differ greatly from the results reached 
in the Roman law. The definition taken from the Louisiana 
Code, itself derived from the Roman law, will already prac- 
tically apply to the g^at majority of our States. The equit- 
able doctrine will finally prevail, because it is founded in 
reason and is ample for the purposes a mortgage is intended 
to secure. 

It is not to be forgotten that the law of mortgages as*it is 
now practically understood everywhere, and as it is without 
qualification whei*ever the equitable doctrines alone prevail, 
is the creation of the Court of Chancery ; that the expansion 
of the system by judicial decision is simply the working out 
of the corollaries and doctrines implicitly contained in the 
fundamental equitable notion of the equity of redemption, 

> Markbj, EUmentB tfLaw, ftth ed^ chap. zL 
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occasion has arisen in litigating the lelative rights of mort- 
gagee and mortgagor; and finally that the legislation of 
recent years is in great part but the formal recognition and 
adoption of principles originating in the English Chanoeiy. 

The law of mortgages is practically a department, and one 
of the most important departments of equity jurispmdenoe* 
Writing prior to 1880, Chancellor Kent said of the rights of 
the mortgagor in Equity, ^Not only the original severity 
of the common law, treating the mortgagor's interest as 
resting upon the exact performance of a condition, and hold- 
ing the forfeiture or the breach of a condition to be absolute, 
by non-payment or tender at the day, is entirely relaxed; 
but the narrow and precarious character of the mortgagor at 
law is changed, under the more enlarged and liberal jurisdic- 
tion of the courts of equity. Their influence has reached 
the courts of law, and the case of mortgages is one of the 
most splendid instances in the history of our jurisprudence, 
of the triumph of equitable principles over technical rules, 
and of the homage which those principles have received by 
their adoption on the courts of law.**^ 

These words have often been quoted. They are of greater 
force now than when written. Were the distinguished chan- 
cellor writing to-day, after seventy years of legislation, he 
might truthfully say that the case of mortgages is a splendid 
instance not only of the homage which these equitable prin- 
ciples have received by their adoption in the courts of law, 
l>ut still more, of the homage they have received by their 
formal enactment as written law by the legislatures of so 
xnai^ States. 

1 4 Ktnfi Commeotari6i» 16S. 
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No department of tbe law dealing with property rights is 
of more vital interest to every one than that c<moeming the 
succession to property of a decedent. Of this law, that 
which deals with succession to the property of an intestate 
is exact in its operation, because statutoiy. It is not the 
same in all places, nor has it been the same at all times 
in any one place. Primogeniture by the English laWy the 
double portion to the eldest son by the old Connecticut law; 
the equal division among all children by modem American 
law, are widely different from one another; the surviving 
husband or wife may receive different portions in different 
jurisdictions; brothers and sisters of the half blood may be 
rocognized in one jurisdiction and not in another; — yet^ 
with all these differences, intestate succession is certain. 
That is, having given the fact of intestacy and the location 
and character of the decedent's property, the rights of all 
persons therein aro known and aro enforceable. On the 
other hand, from the moment when the property owner^ 
anticipating death near or remote, attempts legally to exer- 
cise control over his property after his death, the ultimate 
possession of such property and the rights of each one of his 
heirs and devisees or legatees become almost the plaything 
of accident and uncertainty. 

The policy of the law, or, to speak more correctly, the 
spirit of our race and time, is that one may do as he will 
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with his own; that he may for himself weigh his obUgations, 
even to his own family. To enjoy this right f uUy^ he must 
be pennitted to exercise it in secret, and so that the exercise 
may at any time be revoked or its effect altered by him at 
will. To give the widest effect to the intention of the 
actor, the law must subject him to as little restriction as 
possible in method ; it most permit and give effect to inform 
mality. Some arbitrary formalities are necessaiy, however, 
in order that one may so express his intention that authen- 
ticated evidence of such intention will be available after his 
death. The manner in which this may be done is one con- 
cern of the law. 

Another concern of the law is to give effect to the inten- 
tion after the testator's death, — to apply the will to the 
loterprato- property. In such application we encounter not 
^^ only difficulties of interpretation, but also what 

has been termed an ellipsis of intention, when the testator 
has failed to frame a comprehensive scheme. The more 
remote in time his death may be, the greater chance there 
is that intervening changes may occur in his property, in his 
domestic relations, in the persons who might have been or 
were the objects of his bounty; the more chance, too, that 
there may be a change in the testator's capacity, or a change 
in his residence, or an accident to the physical evidence of 
his intention, the will itself. 

The law concerning wills, therefore, may be roughly clas- 
sified or divided under the following heads: (a) the power 
to dispose by will; (i) the form in which the will may be 
made and evidenced; (e) limitations upon the freedom of 
disposition; (d) the effect of subsequent acts of a testator, 
or of subsequent events ; (e) giving effect to the will — its 
application to the property of the decedent 

The aim of this chapter is not to state or discuss the law 
of wills in all its applications, but, having in mind this 
fundamental classification, to look at the conditions influenc- 
ing the growth of our American law and some features of its 
development. 
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It is not necessary for our purposes to frame or adopt • 
set definition of the term ^ will/* The word itself indiciatea 
the exercise of choice and the formation of a pmpoae in the 
mind.' Because the law has found it necessary to regulate 
the expression of one*s purpose in disposing of property 
after death, the word has come to indicate such expresdon 
when legally formulated; that is, the evidence of the act 
instead of the act itself. The will, in its origin a wio !■ a 
in the Roman law and in its later use in Eng- •oaT^jrasa. 
land, was in its nature a conveyance ; so much so that at one 
time the appointment of an executor was necessary to the 
proof of a will of personal property. As will be seen latei^ 
a will of real property still retains its character as a convey- 
ance. There are commonly said to be three forms 
of wills: the nuncupative will, or oral declara- 
tion; the holograph, which is a will wholly written, dated^ 
and signed by the testator; and the written will, which need 
not be in the hand of the testator. The oral declaration, 
which may be made by a soldier or a sailor, is the simplest 
form of a nuncupative will and the last surviving remnant 
of the informal power of disposition once possessed by all 
under the early English law, the privilege having been re* 
served by express statutory permission in England and in 
most of our States. 

If we consider the remote sources of our present American 
law of wills we must include not only the law of England, 
which was brought over by the first English settlers, bat 
also the early customs of the settlers of other nationalities; 
for instance, the Dutch of New York, the Spanish of the 
Southwest and of California, and the French of Louisiana. 
But such laws and customs as were not derived from the 
English settlers came originally from the Roman law, which 
was also the original source of the English law and customs 
concerning wills. Practically, however, the customs of the 
English settlers and the law of England have determined 

1 Soch primarj lenM if weU bronght ont bj tbe exprMrion foimd ia old 
written wilU on Connecticut recordti '*Mj mjtA it.** 
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our present American law, except in Louisiana. The pre- 
dominance of the English settlers gave to our colonies the 
English law modified to suit the conditions existing here, 
and so modified to a much greater extent in some colonies 
than in others. These modifications of the English law and 
differences between one colony and another, to the extent 
to which they had developed at the time of the American 
Revolution, are ^tinctly traceable in our law of to-day, but 
in the period following the Revolution very simple causes 
operated to retard further independent development. Among 
them were the separation of the judicial power from the legis- 
lative and executive and the reliance of the trained judiciary 
upon the printed precedents of England. To understand 
American law, both legislative and judicial, in its develop- 
ment| it is therefore necessary for us to see what the English 
law was which the English settlers brought with them, and 
in general what the principal changes have been in such law 
in England. 

The powQ^ to devise land existed in England by virtue of 
the statutes, 82 Hen. VIII., c. 1 (1640> and 84-85 Hen. 
EArirEiif. VIII*, c. 5 (1542-8), commonly known as the 
ibh Uw. Statutes of Wills ; which gave to all persons, 

(except married women and minors) having fee simple estates 
in possession, reversion, or remainder, full power to devise 
to any person or persons except to corporations. Under 
these statutes devises must have been in writing, but there 
were no special provisions for signature and attestation. 
Males of fourteen and females of twelve had power to dis- 
pose of personalty by will, and, there being no statutory 
requirements as to wills of personalty, such wills might be 
nuncupative, that is, made simply by word of mouth, and 
to be proved by the recollection of witnesses. Suchu substan- 
tially, was the law as to the power to make wills and their form 
at tiie time the first English settlers came to this country. 
There was a further important distinction between devises 
and wills of personalty. A devise was regarded as a direct 
conveyance, and the writing was evidence of title which 
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might be prodaced and proved in actions relating to aaeh 
title, without any preliminary proceeding anch as is known 
to US as the probate of a will. There was no tribonal in 
which such writings could be probated once for alL The 
control of the personal properly of a decedent, on the other 
hand, was in the jurisdiction of the ecclesiastical courts, 
before which the will must be proved or produced, and bj 
which the capacity of the testator and the validity of execu- 
tion must be ascertained and the executor appointed. Before 
such probate the will was not evidence of title, but such 
probate, when had, was conclusive evidence of the title of 
the executor, from whom, and not from the testator, the 
legatees took their title. 

The Statute of Frauds (1676) enacted that devises should 
be in writing, signed by the testator, and witnessed by three 
or four credible witnesses, and imposed certain gtamtM 
restrictions upon the right to make nuncupative ^^^^"^ 
wills of personalty exceeding £30 in value. It also provided 
that wills of personalty exceeding £30 in value, unless made 
and proved as prescribed by the Act, should be in writing. 

Under the Statute of Frauds, until 1837, while devises 
had to be signed and attested by three witnesses, wills of 
personalty might be made in writing without signature or 
attestation. It was even held that a writing, if proved to 
have been made by the direction of a testator, constituted 
his will of personalty. In 1887, by statute 1 Vict., c. 26, 
it was provided that wills of personalty and realty must be 
executed alike, requiring the signature of the testator and 
the signature and attestation of two witnesses. The nuncu- 
pative will, subject to the restrictions imposed by the Statute 
of Frauds, might be made until the Statute of Victoria, 
disposing of personalty to any amount. Under the latter 
statute, however, a nuncupative will has no validity unless 
executed by a soldier in active service, or a mariner at sea, 
the rights of this privileged class being expressly reserved by 
such statute. Thus wills of personalty were not assimilated 
to devises until the Statute of Victoria. 



■J " ■ * : '..TT: ^ . fiV ^i.r.,11 umTm'Stri 



172 WILLS 

The fact that| during all the period covered by the fint 
settlement of America up to the reign of Queen Victoria, 
Wflbof vnlla of personalty might be executed with so 

Ftnonaitj. little formality and were probated in the eccle- 
siastical courts, has had considerable influence in the de- 
velopment of the law of wills, both in England and in this 
country, especially as the ecclesiastical courts were familiar 
with and influenced by the civil law. Devises being pro- 
duced in common-law actions as evidence of title, and being 
proved before juries as conveyances, were construed and 
applied by the common-law courts according to the common 
law. The ecclesiastical courts had no power over devises. 
If a will disposing of both personalty and realty was offered 
for probate, they could pass upon the validity of such will 
only so far as it disposed of personalty. This separation of 
jurisdiction over wills led to conflict between the ecclesias- 
tical courts and courts of common-law jurisdiction and to 
dissatisfaction among the people. In 1857 the probate juris- 
diction was taken away from the ecclesiastical courts and 
from certain other courts in particular localities which exer* 
cised such jurisdiction by prescriptive right, and given to 
courts of probate; and under the Judicature Act of 1878 
such jurisdiction was vested in the Probate, Divorce, and 
Admiralty Division of the High Court of Justice. 

It will appear from this that the English settlers coming 
to this country from the first settlement of Virginia, 1607, 
until 1676, the date of the Statute of Frauds, must have 
been familiar with the law requiring devises of land to be in 
writing simply, the practice permitting nuncupative wills of 
personalty, and the jurisdiction over wills of realty and per- 
sonalty exercised by the common law and ecclesiastical courts 
respectively. The Statute of Frauds was not generally rec-. 
ognized as extending to the colonies settled prior to its 
passage, but its provisions were in many instances adopted 
and now form the basis of the laws of our States concerning 
the execution of wills.^ Most of the States, some of them 

^ The Sutiita of Fntndi was enacted almort verhaiim in MasMchnMtli is 
1693. In New York it waa recelTed bj wuLgp aa law and re-enacted after thf 
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tardily, have required written wills of personalty to be signed 
and attested similarly to wiUs of realty^^ except in a few 
States where holographs are permitted. Some States still 
permit nuncupative wills to be made and proved sabstan* 
tially as provided by the Statute of Frauds, while in others 
the privilege is reserved solely for the benefit of soldiers and 
sailors.* In a few States there are peculiar survivals of tlia 
earlier forms of wills.* A holographic will, that is» one 
wholly written, dated, and signed by the testator, is valid 
by the laws of some of our States without the attestation of 
witnesses. This is undoubtedly in some cases a survival of 
the English written will of personalty as permitted by tlia 
Statute of Frauds,* with the added necessity for the signa* 
ture by the testator; in others it is the holograph recognized 
by the civil law and defined by the Code Napoleon.* 

While there were no ecclesiastical courts in the American 
colonics, yet in those colonies whose governments were more 

ReTolotioD, in 1787. In South Carolina, in 1734, the Stamtet of Wills and of 
Fraadt, lo far at the latter concerned willt, were declared to be in effect^ and 
were re-enacted in 1789. In Virginia it was enacted in 174S» that wills of lands 
should be atteited and tnbacribed by two witnesses, bnt no pronsions were mad* 
as to wills of personalty. It would seem from a statute of Maryland in 17M» 
that the Statute of Frauds had been there regarded as in force, as it was sob- 
stantially re-enacted in that yeai; 
1 Connecticut, not nntn 184a 

* Connecticut has no provision whatever for nuncupative wiUi^ not sven of 
soldiers and sailon. 

* In Pennsylvania it was enacted in 1705, that derises should be in writiiif 
and proved by two witnesses, not requiring any written attestation by the wH- 
nessGS. By provisions peculiar to that State, wills of realty as well as of person, 
alty may still be esUblishod by the testimony of two witnesses, though they hsrs 
not subscrified their names upon the will. In Tennessee it is now law that a wOl 
of personalty need not be attested and need not be written or signed by ths 
testator, but is valid if in writing and established by two witnesses, or the eqnivap 
lent of their testimony. This is evidently a survival of the old form of F<ngllsk 
wilL 

« In Virginia (Act 1850) will wholly written by testator and signed by blm 
need not have subscribing witnesses. See also Tennemoe law referred to la 
previous note. 

* Holographic wills are permitted by the laws of California, Arkansas. Missis 
sippl, Jx>uisiana. and Texas, also Kentucky, Tennessee, North Carolin% Virgiaii^ 
West Virginia, North Dakota, South Dakota, Montana, and Utak 
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immediately dependent opon the crown there was tn at- 
tempt to create and maintain separate tribunals exereising 
^^^ the jurisdiction of such courts over wills, instead 

of giving that jurisdiction to the tribunals admin- 
istering the common law.^ 

There are still distinct di£Ferences, as to the proof and 
effect, between wiUs of realty and wills of personally, though 
greater in some States than in others. In several States, 
especially those of New England, a will of realty must 
receive probate just as a will of personalty before it may be 
introduced as evidence. This is the case in Connecticut, 
Massachusetts, Maine, New Hampshire, and Vermont. Tet, 
even in these States, a will when probated is a direct con- 
veyance of the realty therein devised to the devisees. The 
executor's custody of such real estate, or his power to sell 
the same, is permitted only for certain purposes defined by 
the statutes. In other States the probate of a will of realty 
is not necessary before it may be introduced as evidence ot 
title in a common-law court, and even if such will has been 
probated, the probate is not conclusive as to the capacity of 
the testator or the validity of the will, in an issue concem- 

> In MMsachuaettP, though joritdictioD orer wills had been exercised bj the 
common Uw conns, the colonial charter which arriTed in 1698 made the Qo?- 
emor and Conncil a court of probate. The GoTcmor and Council seem to haTt 
exercised the probate jurisdiction through county judges bj the right of substi- 
tution which they posseiwed as a civil law court, an appeal being reaerred to the 
Governor and Council as a Supreme Court of Probate. In New York, after the 
English occupation, the bodj of laws known as the Duke's Laws, with additions 
made bj the Governor and Council and written instructions received bj the Got- 
emors from the home govemment» constituted the law until 1683. About 1686, 
the instructions reserved to the Governor the probate of wills, after which the 
Governor or the Secretaiy of the province exercised this jurisdiction and a dis- 
tinct department grew up in the Secretary's office known as the PrerogatiTe 
Court ' This court was recognised bj the legislative assemblj, and Its jurisdic- 
tion in minor matters was exercised by local delegates. The Prerogative Court 
was not succeeded by a court of probates until 1778. A like power was reserved 
to the Governors of New Jersey, and was exercised by them through deputies 
called Surrogates. In Pennsylvania Orphans' Courts were constituted by the Act 
of 1689, the justices being the same as those who presided In the oonntj courts. 
Their jurisdiction was Tague, and was, in fact, often exercised bj the provincial 
coondL 
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ing tbe title of real estate dierein devised. Then beSt Immt* 
ever, been a constant moTement towaid requiring pfobato 
of wills of realty, and toward making the effect of soA 
probate eonclnsive upon all tbose claiming interest in die 
realty. The same tendency has been working in Englandt 
though more slowly, and l^ the Court of Probates* Aefc of 
1857 wills of realty might be offered for probate. 



It is an essential attribute of a will that it shall lemain 
''ambulatory'' untU the death of the testator. Till then, to 
use another legal phrase, it does not ''speak.*' 
When a will, legally made, is produced for pro- 
bate or as evidence after the death of the testator, the ques- 
tion always arises: Is the will so offered the hut will of the 
testator? Before the Statute of Frauds, either a devise or 
a will of personalty could be revoked by oral declaratioii 
showing such an intention. But it is obvious that the law, 
while it guards and protects the original declaration of in- 
tention, must by equally efficient measures guard and protect 
the testator in his right to modify such declaration and in the 
certainty with which such modification may be evidenced. 
It was therefore enacted by the Statute of Frauds that no 
devise or any clause thereof should be revocable otherwise 
than by some other will or codicil in writing, or other writ- 
ing declaring the same, or by burning, cancelling, tearing, 
or obliterating the same by the testator himself, or in his 
presence and by his direction and consent. This provision 
of the Statute of Frauds was adopted by the American 
colonies, with those already referred to, and substantially is 
the law of most of our States to-day; the principal modi- 
fications being that wills of personalty are not generally 
revocable by any less formal act than a devise, and that • 
revocatory writing shall be executed and attested in the same 
manner as an original will. The Statute of Frauds also 
provided that a written will of personalty should not be 
revoked, altered, or changed by word of mouth only^ and hy 
the WiUs Act of 1887 neither a will of personalty nor a wiU 
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of really can be leToked otherwise than by its destrootion hj 
the testator, or by some person in his presence and by his 
direction, with the intention of revoking the same, or by 
another will or codicil or revocaloiy writing executed in the 
same manner as the original will. Some of our States have 
adopted the requirements of the Wills Act, but there has 
been no development in the legislation of intentional revoca- 
tion which is peculiar to this country. 

The informality with which wiUs of personalty might have 
been revoked by the English law, before the Statute of 
Victoria, and by the earlier American law, has introduced 
considerable confusion into our decisions. ' It will be noted 
above that the Statute of Frauds expressly permitted a 
partial revocation of a devise by mutilation, and that, while 
the Statute of Frauds was in force, a will of personalty might 
be altered or revoked in any of its provisions by the informal 
act of the testator upon the instrument itself. Partial revo- 
cation by mutilation has been permitted in some States by 
legislation and in others by decision, and where so permitted 
difficult questions have arisen as to the effect of informal 
erasures by the testator. Since the more uniform and formal 
requirements as to the execution and revocation of wills 
of personalty, there has been a gradual recognition by the 
courts of the distinction between partial revocation and 
alteration. Thus it has been held that a mutilation the 
effect of which is to enlarge the interest or estate of a legatee 
or devisee is an alteration,^ while if the effect is to cany the 
property to the residuary legatee or heir as intestate estate, 
such mutilation is a revocation and not an alteration. Such 
distinctions are too refined for permanence. They indicate 
that the partial revocation by mutilation of the instrument 
will soon be prohibited by statute. 

The effect of a later will in rendering nugatory a prior 
will has always been recognized by the statutes. If the later 

> That, if a win proridef . " I gire ton thousand ddlUni to (be tqptSij diTidad 
between) mjr brother (and ■ietor),'* and the parte bracketed be eraeed hf tha 
toetator, bat remaia leglbifa. 
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will be itself zevoked and the earlier will miMia In oadit 
ence, the question arises whether die eulier will !■ •tOl ' 
effectiT& The qoestion is most perplexing if fibe later viH 
contained no express revocatory clanse, bat waa met^ fn- 
consiateot with the earlier wilL Thia question, whetber th* 
deatmction of a later inconsistent will operates to rerive aa 
earlier will not expressly revoked, was much controverted hi 
the English courts, until it waa finally decided in the eoel^ 
aiastjcal courts to be an equivocal act, which might ox mi^it 
not revive the former will* according to the intentiim of flit 
testator as proved. Ilia view has been adopted by certaia 
of our State courts, but tlie question is stall a matter ol 
difference and has been settled by statutory enactment fat 
England and in several of flie States. Such ' enaotmenti 
usually provide that a will once revolud in any maimer, aball ' 
not be revived otherwise than by a repnblioadon. 

Aa the legislatures required more formal evidence of re> 
vocation, cases began to arise where the testator had been 
ftaudulently prevented from effecting such revocation. Hie 
injustice of permitting one to take under a will who has by 
band prevented the testator from revoking such will ia so 
manifest that the courts, being familiar witii the older law 
permitting informal act« and declarations to operate aa revi^ 
cations, in some cases have held the revocation eSectava^ 
notwithstanding that it waa not evidenced l^ the formality 
required hj law. More lately, however, it baa been held 
that a revocation cannot be effective unless evidenced aa Hm 
statutes require. 

The will having been executed according to law Is sabjeet 
to accidental loss or fraudulent anppreasion, not only during 
the intervening period to the time of the testa- 
tor's death, but even afterwards. Such loss or 
auppression may operate to deprive of their interests thoM 
who are entitled under the will or to extinguish the rig^ta <rf 
strangers, acquired after the testator'a death from his bdn- 
at-law in reliance upon a supposed intestacy. "Dm law has 



V 



Maa**MkMaMMk*M«*M4M«MNa«aMuxJbaL^at=....iiU 



178 WILLS 

done very little to provide for the preservatioii of the willf 
leaving that to be controlled by the testator, and giving him 
the utmost freedom in such control. There have been, how- 
ever, Acts permitting the testator to deposit in the probate 
^^ offices his will when executed, sealed up, the 

same to be redelivered to him or on his order, or 
opened and offered for probate after his death. Such pro- 
visions are of course merely permissive, and do not exclude 
any subsequent revocation of the instrument, though it still 
remain in the public custody. Such provision has been 
made in Massachusetts, New York, and several other States, 
and is included in the English Court of Probates* Act of 
1857. In one instance legislative permission was given for 
ante-mortem probate, the object not being to provide for the 
preservation of the instrument so much as to enable the 
capacity of the testator to be conclusively determined on his 
own application while in life; but such statute was held 
unconstitutional by the Supreme Court of Michigan because 
the proceeding did not call for the exercise of judicial powers 
by the court Provisions in our statutes are, however, quite 
common, which aim to perpetuate the testimony of the wit- 
nesses and to enable the probate to be made, if there be no 
contest, without the examination of witnesses. These stat- 
utes permit the witnesses at the time of the execution or 
thereafter, to make affidavit to the facts to which they would 
be required to testify to prove such will. 

The title of those purchasing lands from the heirs of an 
intestate decedent is sometimes menaced by the discovery of 
Effect €i ^ ^^ ^^ %n^ former owner. ^ As possession of 

probate. \bxA is uot adverse to the interest of a remainder- 

man until the determination of the prior estate, the time 
when the possession of the purchaser from an heir becomes 

<- * A case aroM in New Jenej, where in 1889 there was offered for prohatt 
and accepted the will of a testatrix who bad died in 1853, whose estate had been 
by her heirs mortgaged and convejed to strangers, one of snch heirs appearinf 
bj the newlj discovered will to haTt been entitled oolj to a life estatt. . 
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adverse may be as fat removed from the death of the intes* 
tate as permitted by the rale against perpetoitiea. Title ia 
personalty, acquired in reliance upon probate proceedings 
and from one in possession, is not subject to this periL Tho 
difference is of course due to the different effect given by the 
law to possession of realty and possession of perscmally. In 
seeking to protect titles in realty where the fact of testacy or 
intestacy has been determined by probate proceedings, and 
to give the probate the effect which it has in the case of 
personalty, the courts have announced the doctrine diat such 
proceedings are tn rem and good against the world. This 
doctrine has not yet reached its complete development, bat 
its application and the almost universal requirement of prc^ 
bate in wills of realty are doing much to insure our titles. 
Statutes of limitation also have been enacted in some of the 
States, limiting the period after the death of the decedent 
during which a will may be offered for probate. 

There are to be noticed two further features of develop- 
ment relating to the proof of wills. These are, the effect of 
interest in the attesting witnesses, and the defini- Reqairemaits 
tion of mental capacity in a testator. Under the '^ pro*»«^ 
Statute of Frauds it was held that witnesses, to be credible 
as required by the statute, must be competent by the rules 
of common law ; that one having an interest in the establish- 
ment of the will was not, tlterefore, a credible witness. But 
the hardship of overturning wills because of the accident of 
interest in the attesting witnesses was so great that an Act 
was passed in England in 1752 (25 Geo. II., c. 6), which 
was applicable to England and the English colonies and 
plantations in America; by the terms of which devises and 
legacies to attesting witnesses were rendered void, but the 
testimony of such witnesses was to be admitted. This is 
the law in most of our States to-day.^ 



1 This act does oot seem to hare been recognised an In force In Connectlevl^ 
Starr v. Starr, S Root's Reports (Connecticut), SOS ; bat was in force in New 
York, Greenleafs Law of New York, I. 386 ; and was snbstantiallj re^nacted 
in Massachusetts in I7S3. The share which such witness wonld hare takea la 
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The first Statute of Wills expressly excepted incapable 
persons from the power of devise therein given, but if there 
gi^Qi, had been no such exception the courts would 

oTWiiit. certainly have refused to recognize as valid the 

conveyance of an incapable. It is not likely that any uni- 
form or definite standard of capacity was applied by the 
colonial assemblies and courts prior to the Revolution. In 
our modem reports, however, many cases involve as an issiie 
of law the definition of the sound and disposing mind neces- 
sary to the validity of a will, since in our modem practice it 
is necessary for the trial judge, in his charge to the jury, to 
formulate definitions of capacity which will stand the test 
of submission to another tribunal. The definitions now 
customarily given to our juries are various in form, but are 
substantiaUy similar in tiie several States. 

When questiona^^f capacity have come before appellate 
courts on reviews of the evidence, it can be seen with what 
TcttamentaiT different results the same measure of capacity 
cftp^tj- can be applied to different cases. A notable 
instance occurred in New York, where in an early case the 
senate of the State, on appeal, sustained for probate the will 
of a person who, from the evidence, would seem to have been 
almost an absolute imbecile,^ and the low standard thus set 
was subsequently disapproved in the Parish Will case,* deter- 
mined in tiie Court of Appeals in 1862. In the latter case, 
the court adopted a statement of capacity ' originally framed 
by Judge Redfield of Vermont (the author of the Treatise on 
WillsX which, on the strength of its approval in that case, 

case of Snteatacjr it nraalljr saired to him. This was enacted in New Tork in 
Rerisioii of 1830, bnt had alreadj been adopted by Virginia and cextain other 
btatea. Connecticut adopted the principle, indading the saring to the heir«t- 
law, bj statute taking effect Janvaiy 1, 1808. 

^ The laine testator was, bjr a jar/ in a common-law conrt, determined to be 
incapable, and the tame will rejected as to the real eitate deriaedr- 

s Pariih V. Delafield, 2S New Tork Reporta, 8. 

* "The testator mnst have sntBcient actire memorj to collect Id his mind, 
without prompting, the particulars or elemento of the business to be transacted, 
and to hold them in his mind a sufficient length of time to perceire at least their 
obrions relations to each other, and to be able to form some rational }ttdgm«iil ia 
legard to them." 
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has been lecognized by some courtB as proper for the gidd* 
ance of a jury. Id other States, however, as in Conneotieiiti 
the courts have said that this, if used as a definitioa of 
capacity, is likely to mislead the jury. On the whde, it 
cannot be said that the law concerning capacity has under* 
gone any change in this country, unless it may be in cases 
involving insane delusions or monomania, in which the later 
rule of the English courts has been finally adopted, that such 
delusions on particular subjects do not render the testator 
incapable, unless they influence him in the disposition of his 
property* 

Because a will was, at the time of the first Statute of WQlSi 
regarded as a conveyance, and because the Statute of Wills, as 
it was construed, gave the power of devising only DcritM 
fee-simple estates of inheritance, it was necessary ^ '■^ 
that the testator should have actual seizin of the estate at 
the time of the execution of the will. This led to three 
results in which the law has been actually changed, namely, 
these : that a devise could not be made of lands of which the 
testator was at the time disseized ; that any alteration in the 
testator's estate, by his act subsequent to the devise, nulli- 
fied such devise; that the devise could not include and 
convey any interest in land which might be acquired subse- 
quently to the time of the devise* 

Lands of which the devisor was disseized at the time of 
the devise have been held by the courts of this country to 
pass, in some cases by the express permission of statute, in 
others upon the ground that the feudal tenures have not prsh 
vailed here. By the Wills Act, rights of action and of entry 
were made devisable, and also executory and future intereste 
in land. The American statutes have tended in the same 
direction; that is, to make devisable any interest or title 
which in case of intestacy would descend to the heir. The 
Maryland statute of 1798 expressly gives the power to devise 
all lands which might pass by deed or inheritance, except 
estates tail. 






182 WILLS 

The inalnlity to devise real estate which might be acquired 
after the date of the will was the most serious incident of the 
application of the rule of seizin to devises. This not only 
affected the title of lands purchased or acquired hj the 
testator after the date of his will, but contributed, in the 
case of lapsed devises, to a result which could not ordinarily 
have been in the contemplation of the testator. A devise 
was so far a present conveyance that, if it happened that the 
devisee died during the life of the testator, the testator was 
regarded as having reacquired such lands, and they descended 
to the heir-at-law as intestate estate instead of going to a 
residuaiy devisee, if any was named. In England, no dis- 
position of after-acquired realty was possible until the Wills 
Act of 1887, which expressly permitted it. In this country 
the rule is as in England, that after-acquired realty cannot 
pass by will unless such disposition be expressly authorized 
by statute. Every devise, even a residuaiy devise, is spe- 
cific (that is, is regarded as specifying and so identifying the 
particular subject-matter of the gift), and the same conse- 
quences follow in the case of lapsed devises as formerly in 
England. By statute, however, in most, if not all of the 
States, after-acquired land may, if the will be so expressed, 
be devised.^ There has been some conflict in the decisions 
upon the construction and effect of these statutes and it is 
still a matter of difference whether the passage of such a 
statute changes the rule that a lapsed devise shall go to 
the heir-at-law and not to the residuary devisee. 

The English Statute of Wills made devisable only estates 
of inheritance. Elstates pur autre vt^(that is, held during the 
life of some third party) did not, therefore, come within its 
terms. ' By the Statute of Frauds, however, such estates 
were made devisable, and in accordance with or by re-enact- 
ment of its terms such estates are generally made devisable 
in this country. 

In addition to these extensions of the power of devise the 

> Such ttatatM were pasted bj Virgbia in 1785, Conoectlciil In 1881, Ftti»- 
•jrlTADia in 1883, and Hamchiuetta fa 1838. 
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development of the law of property, and espeoially of per- 
sonal property, has made interests and estates disposable \j 
will which were not so disposable under the earlier law. Bu^ 
as such changes are incidental merely to the natural develop* 
ment of the law in other departments, they are not here die* 
cussed. The modem law which gives to the administrator 
or executor of a mortgagee the mortgage title is a conse- 
quence partly of statutory enactment, but chiefly of a change 
in the judicial view of the nature of mortgages. The modem 
tendency against the heirs or devisees of trustees taking bjr . 
succession the trust estates is an incident of the change in 
the judicial view of trusts. By an early English statute in 
like manner the executor of an original executor succeeded 
to the office, but this rule has now been generally abrogated 
by statute. 

With the growing freedom of disposition and the extension 
of the power to property not originally included, there has 
arisen a necessity for certain restraints. Against the general 
principle that any one may do what he will with his own 
have stood the obligations growing out of the domestic rela- 
tions. We have therefore to consider the right of disposition 
by will as against the members of one^s fam'ily, as such right 
has been changed or modified. 

The only restraint at common law, upon the husband's 
power to dispose of his property to the entire exclusion of 
his widow, was his inability to bar her dower 
right in the lands of which he had been seized 
during coverture. It is from this dower right that the 
modem practice of requiring election by the widow has 
arisen. The doctrine of election is stated by Jarman, the 
author of the standard English treatise on wills, thus: 

"That he who accepts a benefit under a deed or will must 
adopt the whole contents of the instrument, conforming to all 
its provisions, and renouncing every right inconsistent with it." 

In accordance with this principle, where a provision 
made for the widow in the will of her husband, she 
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compelled to elect whether she would accept such provision^ 
or reDounce the will and accept her common-law dower 
right In order to compel her to such election, the gifts 
must have been expressly made in lieu of dower, or the 
terms of the will must have been inconsistent with the claim 
by her of her dower right. But the courts showed a ten- 
dency to hold that, if the terms of the will made it fairly 
evident that its' provisions were intended to be in lien of 
dower, the widow could not take both her dower and the 
benefit of the wilL This matter is now geneially covered 
by statute. The statutes of some States provide that any 
provision for the widow is presumptively in lieu of dower, 
and that she will be held to have accepted the same and to 
have given up her dower right unless she give notice of her 
intention within a certain time after the probate of the will. 
Thus there has been a tendency completely to reverse the 
presumption of the common law. 

The power of married women to dispose by will has been, 
as in other property rights, much extended. At the com- 
^Urfi^ mon law, a woman by her marriage parted with 

women. ^11 power to disposc of her property subsequently. 

Her lands became subject to the husband's estate by curtesy, 
(that is, to his right to hold it for life, in case a child were 
bom to them who could inherit it), and after his death de- 
scended to her heirs: her personal property became her 
husband's. Married women were expressly excepted from the 
Statute of Wills, and no additional rights of devise were 
given to them by either the Statute of Frauds or the Wills Act 
of 1887. At the Roman law, a married woman might make 
a will as if single and by the common law of England, as ad- 
ministered in the ecclesiastical courts, she might dispose of 
her personalty by will, by the license of her husband. Per- 
sonalty held to her separate use she could dispose -of by will 
without such license ; realty held to her separate use she could 
dispose of in accordance with the terms of any power given to 
her by the instrument creating such use. Such instrument 
usually required the. power to be exercised by a paper exe* 
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cuted widi formalities similar to those required in tiie case of 
devises, and the instruments exercising such powers werei hj 
the Wills Act of 1837, recognized to be of a testamentaxy char- 
acter. Since 1865, by the English law, such separate realty 
might be devised, even where such power was not expressly 
granted. The power of a married woman to dispose of h^ 
separate property by will thus finally reached its fullest devel- 
opment and by the English Acts of 1870, 1874, and 1882, her 
right to dispose of all of her property by will has been aub- 
stantiaUy granted. In this country, the property rights of a 
married woman as determined by the English common law were 
fully recognized, but the privilege of disposing of her property 
by will has been granted to her in practically all of the StateSy 
and generally at an earlier date than such right was recog- 
nized in England. The probable reason for this is that the 
property rights of women were largely controlled in England 
by marriage settlements, under which they had the separate 
use and the right to exercise the power of disposition. Such 
marriage settlements not being customaiy in most of our 
States, there was the greater necessity here for an earlier 
recognition of a wife's rights of disposition over property not 
held to her separate use. Before the passage of the enabling 
Acts the question arose in our States, whether the statutes 
permitting devises generally, containing no express grant of 
power, extended the right to married women. It was held 
that they did not.^ 

The husband's right of curtesy is usually preserved to him 
under the statutes, and in several States a share of the wife's 
personalty is also secured to him, notwithstand- ^^^^ 
ing any disposition made of such personalty by 
her will. The principle of giving the husband an election, 
such as at the common law was given to the surviving wife, 
was adopted by Pennsylvania in 1855, and there has been, 
as is well known, a constant tendency to give to either hns* 
band or wife, whichever may survive the other, similar rights 

* A long coDtrorertT in Connecticnt orer this point was doied bj Jadidal d»> 
cUion in 1805, and in 1809 an enabling Ad was paiaed. 
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in t£e oiher'8 estate. Since the enabling statutes 
married women the power to dispose of their property Igr 
will, such wills are of course subjecti so far as applicable, to 
the statutory provisions to be discussed later for the protec- 
tion of omitted children. 

The rights of children have required and received from the 

' American legislatures especial protection. A better under- 

Rbrhuof standing of this phase of development will be 

^'^^^^^'^^ had if we notice the rules of succession to the 

property of an intestate here and in England. 

The English law of primogeniture, by which the lands of 
an intestate descended to his eldest son as sole heir, was 
recognized in some of the colonies, but not after the Amer- 
ican Revolution.^ By the English law of distribution, 28 
and 23 Car. II., c. 10 (1670), all the children of an intestate 
took personalty equally. Tliis principle of the Statute of 
Distributions was adopted by the American States, in giving 
all children equal portions of both realty and personalty, 
except that a double portion for the eldest son had been pro- 
vided for before the Statute of Distributions by some colonies 
where the law of primogeniture was not in force. 

A child who is by accident or design deprived of a share 
in his father's estate may be, (a) living at the date of the 
will, (V) bom subsequenUy, before the death of his father, 
(c) bom after the death of his father; and in the last two 
cases there may or may not have been other children living 
at the date of the will. The effect of the subsequent birth 
of children was often considered by the English courts. Un- 
less a testator provides, by his will or otherwise, for future 
issue, or shows by the terms of his will that he contemplated 
the possibility of the birth of later children, it cannot be 
presumed that he intended to leave such children without 

^ It preYftiled in Rhode IsUnd nntil 1770, in New York, New Jenej, Yirginin, 
the two CarolinM, and Georgia nntil the nerolntion. and in Maiyland nntil 1716. 
In Maasachusetu, Connecticut, and Helaware, the eldest ton had a double 
portion, 'lliit eontinned In Connecticut nntil 179S. Pennijlnuiia aboHihed 
primogeniture In ISSS. 4 Kent'a Commentarlee, S7S. 
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provision. Under the English practice, in making deriset a 
devisor was, if married, not likely to omit provision for hit 
heir-at-law, so that in the case of devises such omission only 
occurred in a will made before marriage. Notwithstanding 
the express provisions of the Statute of Frauds that no 
devise should be revoked except in the manner therein 
defined, the common-law courts held that such subsequent 
marriage and birth of issue absolutely revoked any will 
which failed to provide for such contingency. There were 
some decisions in the ecclesiastical courts holding that this 
rule as applied to wills of personalty was a presumption 
which might be rebutted by evidence of intention, and the 
question whether this was a rule of law or a rebuttable pre- 
sumption was not settled in England by judicial decision 
until 1838, a year after the Wills Act had provided that 
there should be no implied revocation. The ecclesiastical 
courts, having regard for other children than the heir-at-law^ 
had in some cases gone further and held that the subse- 
quent birth of children, together with other circumstances^ 
impliedly revoked a will made at a time when children pro- 
vided for therein were in existence. The result of this 
difference between the ecclesiastical and the common-law 
courts of England, and of the uncertainty in the law, is still 
apparent in the law of some of our States.^ 

In most, if not all of our States, there are now statutes 
giving protection to children not provided for by the will.' 

1 The courts of Rhode Island early held that their statntoij proritioQ that • 
man's will be rorokod by marriage was a role of prosamption which might h% 
rebutted, aud that the declarations of a woman after marriage might be showa 
to rebut the presumption of rerocation arising from her marriage. The oonits 
of Iowa have held the birth of a child after the making of the will to be bj tlM 
common law a total revocation of the will, relying npon the decisions of ths 
ecclesiastical cocrtt as authority. 

* The earliest of these is probably the provincial statute of Massaehmetti 
passed in 1700, giving a child born after the death of his father, and for whom no 
provision is made in the will, the share of the estate which he would have takes 
in case of intestacy, with a somewhat similar provision in favor of living childm 
omitted in the will and thoM bom after the will is made to whom no legacy It 
given. Virginia enacted a statute in 1785, Pennsylvania in 17M, Coonecticiit !■ 
1801, South Carolina in 1808, and New York ia 1*830. 
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These statates vary gieady in their tenns. No State whose 
laws are based upon the English law compels provision for a 
child living at the date of the will, but the statutes of all 
are based upon the general principle that to disinherit a 
child not in existence at the date of the will such intention 
must appear. Certain of the States revoke in toto the will 
which fails to provide for such child,^ thus adopting the 
principle applied bjr the decisions of the English ecclesias- 
tical courts referred to. The statutes of others permit the 
omitted child to take such share as it would have had in 
case of intestacy, making such provision a charge upon the 
devisees and legatees named in the will. These statutory 
provisions for the protection of children are a logical out- 
growth of the abolition of primogeniture in America. 
Louisiana, adopting the principle of the civil law, pro- 
hibits the disinheritance of children except for causes defined 
by statute and by certain formalities. 

In connection with the matter of implied revocation touched 
upon in the discussion of the last topic, we may notice here 
Implied ^^^ other classes of cases where revocations have 

nTocation. \^q^j^ implied, namely : the marriage of a woman, 
and the alteration of the testator's estate. That marriage 
revokes by implication the will of a woman made while un- 
married has generally been accepted as an inflexible rule of 
law based upon the nature of a will as an ambulatory instru- 
ment, and upon the inability of a woman after marriage to 
change or alter such instrument. The enabling Acts already 
referred to have been held by the weight of American author- 
ity to take away the reason of the rule, and therefore to 
abrogate the rule itself. 

As a consequence of the informality with which wills of 
personalty might be made and revoked by the English law 
before 1837, and as a consequence also of the decisions that 

* The Connectieot ttatote if, thtt tMtator't tabsaqnent roarrimge or the blith 
of a chQd levokee his will, if no prorition is made in the will for fwcA eoHtingmcf^ 
Qnerj : whether this does not prohibit express disinheritance of later ehildisa. 



WILLS 189 

the alteration of a devisor^s estate revoked his doTisei' there 
was at one time a tendency to hold that other circumstancet 
than changes in domestic relations might effect bjr implica- 
tion a revocation of a will, and American cases may be found 
to that effect But there has been in. this respect a growing 
tendency against implied revocation. 

Another feature in which the American statutes have 
altered the English common law is in the provision now 
common against the lapse of a gift to a child of 
the testator, by the death of such child leaving 
issue. The rule of the common law is that if the devisee or 
legatee dies before the testator, and no disposition is made 
in that event of the property devised or bequeathed, such 
property will go, if realty, to the heir, if personalty, to the 
residuary legatee or the next of kin. If the deceased child 
leave issue, such issue take no benefit under the gift — 
unless, indeed, it should happen that such issue be entitled 
to the realty as heir-at-law, or there should be no residuary 
gift of the personalty. Under the strict settlements in the 
English practice and the favor of the English courts to the 
heir-at-law, where a gift to a child of the testator lapsed, 
the consequences were not in any degree unjust in the eyes 
of the law. But under the American law, which gives to 
children an equal portion of their father's estate, it is mani- 
fest injustice that the issue of a child should not receive the 
gift intended for its parents, if such parents happen to die 
before the death of the testator. We find, therefore, statn- 
toiy provisions in our States saving the gift to such issue in 
such event^ 

No one familiar with the American cases involving tiie 
construction of wills can fail to be impressed by the depen* 
dence of our law upon the English law of real property. The 

> Soch ttatntes ezUted in VirgiDU prior to 1819, and wers enacted la Marjw 
land in 1810, Sonth Carolina in 1814, PenniijlTania in 1810, Connecticut in 1801, 
and New York in 1830. By a later itatute of Conneetlcnt, in 1885, the eaas 
protection Is extended to the iaeoe of a deceaied l»Kother or filter of the teitatat. 
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complicated law of estates in land, developed and applied 
by tiie common-law courts of £ngland, has been so developed 
and applied largely in the determination of estates 
Enffiiak Created by will. Such law cannot be said to have 

^^ been much refined or developed by American de- 
ciBions, and it therefore is not within the scope of this 
volume, but the situation which made it necessary for our 
courts to consider and apply such law, and' the conditions 
which have caused its modification when so applied, should 
be briefly noticed. 

One rule of the common law was that words of limitation 
must be used in order to convey an estate in fee simple, the 
result of which was that unless the word ^ heirs " appeared 
in such conveyance the grantee could take nothing more than 
a life estate. But in the construction of devises the courts 
of both England and America more freely gave effect to 
informal words of conveyance, and determined that estates in 
fee might pass, though words of limitation were not used, if 
such, otherwise, appeared to be the intention of the testator. 
This principle of construction is expressly recognized by the 
Wills Act of 1837, and by similar statutes in this country, 
which, however, could be considered in most of our States as 
affirming the common law.^ 

The ^estate tail,** as a device for keeping lands in a par- 
ticular family for generations, was a customary form of 
limitation at the common law, and therefore of 
great importance in the English law of property. 
By an ^tate tail lands might be made inheritable by the 
issue, or by special issue, such as the oldest sons, in a line 
of descenti until the line of such special issue should become 
extinct. These estates were generally recognized and adopted 
in this country, but since the time of the Revolution have 
been gradually disappearing by legislative abolition.* Some 

* In Virginia fiich ui Ad wm pasted at earlj at 1785, permitUng eonnjanca 
of ettatas In fee witbost woxda of limitation. 

* In Virginia thej were abolished in 1776, and it is interestittg to obferra that 
rach abolition extended aUo to estates in slayes. In New Jersej estates tall were 
abolished in 1784 and 1786; in New York, in 1782; In Penm^lfaala^ la ISMk 
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of these statates have directed that the eatatei fafl be 
Btnied to be fee-simple estates; oAen, as the Conneetieat 
statote, that they be constraed to be fee^nqple estates m 
the issue of the fiist donee in taiL 

Intimately connected with the law of estates tail in its 
application is the so-called Rule in Shellqr*s GasSt^ bj 
which, if a life estate be given to one, with lemainder to 
his heiis or to his issue, the word ^^heiis,'* or the wovd 
^ issne/* is construed to be a word of limitation, chaiactena* 
ing the estate given to the first taker, thus giving him m 
the one case a fee-simple estate, in the other a fee tail. In 
Perrin v. Btake^^ the great English case on this role, it 
was finally decided to operate independently of the intention 
of the testator, and to be based on the policy and principles 
of feudal tenure. This rule, recognized Igr many English 
Judges as subversive of the testator's intention, acquired 
operative force as a technical rule of property and, although 
in this country the reasons for the rule did not exist, it was 
recognized and applied, and is to-day applied in the con- 
struction of wills. The reason for the rule having 



^ t' the courts of this countiy have shown a growing inclination 
to apply it consistently with the testator's intention, but not 
to subvert such intention. Its application as a rule of con- 
struction and not of property was adopted at an early day in 
Pennsylvania. The rule has been by statute abrogated in 
many States.* 

It ft stated bjr Chancellor Kent that in a few 8tatet the eatatee tafl do not appear 
to have eter been known. Tliej were abolished in Connecticot bj Statota ol 
1764, which, bj decision giren in 1809, was said to be in affirmance of the comuKMi 
law of the State. 

1 lliQs sUted bj Kent : *' When a person takea an estate of freehold, legal or 
eqnitable, under a deed, will, or other writing, and in the same instmnient then 
is a limitation bj wajr of remainder, either with or withont the interporitioo of 
another estate, of an interest of the same legal or eqniUble qnalitj, to his hebi^ 
or heirs of his bodj, as a class of persons to take In snccession, from generatioin 
to generation, the limitation to the heirs entitles the ancestor to the whole 



k 



s 4 Burrow's Reports, S579. 

• Among them, hj Massachusetts, In 1791 ; Connecticnt, in 18S1 ; New York, 
inlSSO; VirginSa,inlS5a 
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A rule even more doeelj interwoyen with estates tail 
and with the English law of real property was that which 
constmed the words ^ dying without issue," or ^in default 
of issue*' to refer to an indefinite failure of issue, so-called; 
and a great number of English cases have turned upon the 
construction of these and similar words. The reason for the 
rule is clear. Thus: If an estate be devised to A and his 
issue and, if he die without issue, to B and his heira, it is 
evident that A is given by the first clause an estate tail, that 
is, one inheritable by his issue so long as the line of such 
issue is maintained. If the words ^ die without issue *' be 
taken to refer to the time of A*s death, and if A die leaving 
issue, then B's estate is gone, however soon after the death 
of A his issue happen to become extinct In order to save 
B*s estate, the clause ^ if he die without issue '* must be con- 
strued to correspond with the estate given to A ; that is, to 
mean if the estate tail given to A and his issue shall ever 
fail by the extinction of such issue, however remotely in the 
future such event may occur. Such words, therefore, were 
in this and kindred limitations construed to mean, not the 
default of issue at the death of A, but the extinction of A's 
issue, whenever that might happen ; and the rule was applied 
to give effect to what was supposed to be the intention of the 
testator, even though he used words plainly indicating a 
failure of issue at the death of the first taker, — such words, 
for instance, as ^ if he die without leaving issue;** These 
words ha ving acquired such a technical meaning in connec- 
tion with limitations in tail, the same meaning was given to 
them in other cases, where such construction plainly was 
contrary to the intention of the testator.^ The rule constru- 
ing such words to mean an indefinite failure of issue has 
been abrogated by statute in some of the American States.* 

1 Bj the VnDs Act of 18S7, tach words are to be conetmed to meen a fidlove 
of iatiie is the lifetime or at the death of the penon referred to, imleN a eontraiy 
IntentioB appear. 

* It was eo abrogated in Virginia in 1819; Maijlaad, In 1869; New York, in 
1S90| and at latelj at 1897 was the subject of such enactment in FenmgrlTSnii. 
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But, independently of statute, the American eoorta haTO in- 
clined against such construction and hare from alight ciiente- 
stances inferred a contrary intention* Without estates tult 
the reason of the rule is gone*^ 

Notwithstanding the judicial and statutory modifications in 
America of the English law, which have already been in- 
ferred to, the complaint of Tucker in his notes to the Firyuitt 
Blaekttone^ published in 1826, was at that time and is still 
to some extent true. He says that, although the legislaton 
has abolished estates tail and struck at the root of many 
difiSculties growing out of the doctrine of ccmtingent re- 
mainders and executory devises, ^yet the profession have 
been, as yet, but little relieved by the operation of these 
provisions; and we find them at this day as laboriously 
engaged in the examination of questions relating to the 
creation of estates tail, and in the discussion of die intri- 
cate doctrine of remainders, as our forefathers could have 
been before the memorable act of 1776.** The subject of 
contingent and future limitations of property has, during the 
period of which we are treating, been elaborated into a com- 
plicated Bjstem of technical rules of law and of construction* 
In the language of the revisers of the New York statutes, we 
have the rules of common law connected with the doctrine 
of tenures, meant and adapted to maintain the feudal system, 
and next an elaborate system of expedients, very artificial 
and ingenious, devised in the course of ages by courts and 
lawyers for the express purpose of evading rules of common 
law and to introduce modifications of property before pn^ 
hibited or unknown. This language applies with peculiar 
force to the subject of executory devises and limitations, the 
law of which has been developed since the passage of the 
Statute of Wills. 

But we are gradually finding less occasion for the applica- 
tion of the abstruse refinements of the English law, though 
still relying upon its fundamental definitions and diotino- 

> The rale it said Dot to hare been recogDised in Connectiait St. Join a. 
Dann, 6S Connecticat Reporta, 401. 

18 
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tions. In addition to the olscurity and difficulty of the sub- 
ject, several causes have contributed to this result, of which 
the abolition of estates tail, of the Rule in SheUey's Case, 
and of the rule importing an indefinite failure of issue have 
already been noticed. The question whether a 
remainder estate was or was not^ contingent was 
important in the English law in order to determine whether 
such remainder was or was not destroyed by the premature 
termination of the prior particular estate, but in this country 
the termination of the particular estate has not that effect.^ 
Other contributing causes have been the adoption of statu- 
tory definitions and rules intended to simplify the laws of 
property and to be a substitute for the English common law,* 
and the adoption of statutory rules of perpetuities in place of 
the common-law rule, in connection with which the subject 
of conditional and contingent future interests was a matter 
of difficult construction. Our questions now relating to 
future interests chiefly concern their inheritable quality; for 
interests which are inheritable are also devisable, and in the 
determination of their inheritable quality the principal ques- 
tion arising is, whether the person to whom the conditional 
or contingent limitation is made has been ascertained. . 

Much of the law concerning the creation by will of future 
estates in personalty has been developed since the settlement 
of this country. At the common law, possession was the 
controlling fact in any question concerning the title of per- 
sonalty. A remainder or future interest in personalty could 
not be created, because the law gave the possession to the 

> Our ensUmaaj conrejaDoet operate bj way of use, and a eonrejranoe bj way 
of use bjr the holder of a prior estate bad no effect npon the nherior extatee 
limited thereon. There hare also been statutes passed bjr the American Statea, 
expresslj saring contingent remainders from destmction, snch as that of Vl^ 
ginia of 1819, that the alienation of a particnlor estate, or thelnnion of tha 
particular estate with a reversion or remainder bjr purchase or descent, shaU not, 
bjr merger or otherwise, defeat, impair or affect a remainder dependent npos H. 

* The New York rerisers in 1830 adopted snch definitions and rules, which 
hare been whoUjr or partialljr re-enacted in certain other Statee, and haya infln* 
encad the law to some extant in others where not re-enacted. 
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first taker, and there was no way of asaiiring tlie ddiTOj of 
the property to the ultimate beneficiaiy after &e terminatiai 
of tiie prior estate. Although, for the reasons stated and 
certain other technical causes, remainder estates in perMD- 
alty were not at first recognized, yet similar future interesti 
came to be recognized as executory bequests analogous to 
the executory devises permitted in die creation of estates in 
realty. And now, both in England and this country, as is 
well known, future estates in personalty may be created as 
in land and the interests of the ultimate taker fully pro- 
tected.^ In the definition of such future estates in person* 
alty, the courts have had occasion to give effect to limitatioDS 
and to language practically identical with the limitations and 
the language used in the creation of future estates in realty; 
so that, to some extent, the same technical rules have been 
applied in both cases. The tendency of our courts, as com- 
pared with the English courts, consistently with the differ- 
ing conditions already referred to, has been toward a freer 
construction of words which, when used in connection with 
limitations of realty, had a technical meaning. To the Eng- 
lish courts the word ^ heirs '' when used in connection with 
personalty was inappropriate, and did not indicate naturally 
those entitled to a distribution of personal property, because 
the classes were not identical. But to the courts of America, 
where realty, like personalty, is equally divided among the 
children or collaterals of an intestate, with rights of repre- 
sentation, where for that reason the heirs of realty are practi- 
cally identical with the distributees of personalty, the word 
so used had a natural meaning. Our courts, therefore, 
except when diverted by a regard for English precedents, 
have inclined to construe the words ^ heirs," ^ issue,** or 
**next of kin,*' as indicating a per $ttrpe$ division of person- 
alty according to the Statute of Distributions, instead of a 
per capita division among those coming within the technical 
definition of such words. 

> The remminder estate !n penonaltj wai recogn!ied !ii Connecticiit la 18QS 
after much contiorenj. Griggs 9, Dodge, a Day's Reports (CoDiieetleiit)^ SS. 
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• 

A laige proportion of the questions which arise in the 
construction of wills and their application to property relate 
^^^ to charitable gifts. While perhaps not warranted 
by the logical connection of the subjectSi it will 
certainly be natural and convenient to consider together gifts 
to corporations. Mortmain Acts, charitable trusts, and the ejf 
priM doctrine, so_far as such subjects come within the scope 
of this chapter. 

It has not often happened that a gift by will has been 
made to a business corporation, but such a corporation has 
the power to take in the absence of express statutory 
prohibition. Charitable corporations are subject to no dif- 
ferent rule, but since early times their power so to take 
land has been regulated by statute.^ There never was any 
restraint placed by the English law upon the gift of personal 
property to charitable uses or to corporations. The early 
mortmain statutes, though in force when this country was 
settled, have not been regarded as a part of the law of this 
country, unless perhaps in Pennsylvania. Where the Statute 
of Wills was adopted verbatim in this country, devises could 
not be made to corporations; but where the exception em- 
bodied in that statute was not expressed, it was held that 
corporations were able to take. In New York such exception 
was expressed, and has been strengthened by express pro- 
hibitory enactment to the effect that no devise shall be made 
to a corporation unless it be expressly enabled by its charter 
to take it. 

1 The emrlj Engliib Mortmain Acts, to prerent the ecqiiieitioii of land bj eo»> 
poratione, were in force when the 8utnte of WilU woe paised. Corporatione 
were, bjr the terme of the Statute of Wait, excepted, not being giTen the power 
to Uke bjr doTise. The Sutnte of Chariuble Uses, 43 Elia. c 4 (1601), enabled 
charitable corporations to Uke bjr device. The statnte of 9 George II. (17S6) » 
nsoallj referred to as a Mortmain Act — provided that hereditaments or person- 
altj to be laid ont therein, should not be settled by wajr of gift apon indiTidnals 
or npon corporations charged with a tmst for the lienefit of anj charitable nset 
whatever, except br a deed executed twelve months before the death of the 
donor, enrolled in chancery, without the power of revocation or reserratioo. The 
law concerning gifts to charitable corporations so remained until the Mortmaia 
and Chariuble Uses Act of 1888, a consolidating statuU which in principle va- 
enacted the act of George IL» with exceptions in favor of certain charitSea. 
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Tbeze ezxit in iht dnrtoB of wanj chuitmbb 
lizniuiioiM npoo Ifae Tslue of Ifae y t uy t Aj vluch may bt 
taken, whedker mltj or penonaltj. Time limititionB an 

tioo oi intezest beiz^, vhetha* a gift in exoes of die mmoant 
allcrved br charter can be aroided bj an beir-at-law in Ua 
own intexest, or whether actko bj the State ia neceaaaiy 
to prevent retention of the gift. The tendencj of wwAwa 
decisioDa aeenv to be that the State ia the tmij partf 
which may complain. The inabflitj of oorpontiooa to take^ 
whether generally aa in New York or apeciaDy aa limited bj 
their chartera, haa been anbatantially the aole reatnunt upon 
charitaUe gifti in thia ooontry, though there are inatanoea of 
general restziction ' and alao of l^ialation protecting a tea- 
tator^a family againat hia improTident chaiity.' 

Many of our deciaiona upon charitable gifta haVe been 
cases in which it has been claimed by the heiia of the testator 
that the beneficiaries of such gift were not designated with 
sufficient certainty. It is the role that to create a Talid 
trust not charitable the beneficiaries must be so cleariy desig- 
nated that they may come into court and enforce tb^ troat; 
but such rule is inapplicable to charitable trusts, because its 
beneficiaries must necessarily be uncertain. This is so even 
if the gift be made directly to a charitable corporation, for 
such corporation is no more than a trustee, and the peiaons in 
whose favor the fund may be administered by the coiporation 
are indefinite in number and incapable of identification. It 

> The Act of 9 George IL did not extend to the colooiee, tbovgh a proriodal 
statote of MawacboMtta, of 28 George IL, limQar in its tenne, remained Id f< 
until immediately after the ReTolotion, when it was repealed. PtenejlTaiiia 
a statute prohibiting gifts of real or personal eaute to religions or charitable na^ 
whether to an indi\-idaal or a corporation, except bj a deed or will, with two 
attesting witnesses, executed one calendar month before the death of the doMir. 
This Act was pai>sed in 1855, and is said to be in the spirit of 9 George IL 
Other States having statutes of this kind are Georgia, Ohio^ CalifoiDia, mad 
Montana. 

* New York has a rtatute that no person haring a husband, wife, chOd, er 
parent, maj leave to charitj, in trust or otherwise, more than one-half cf hit 
estate. Statutes exist also in Georgia and Ohio protecting wife and ebOdreB. 
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is evident, therefore, that both private and charitable gifts 
should not be tested by the same role. In holding charit* 
able trusts invalid for uncertainty in beneficiaries, the Amer- 
ican law has departed widely from the English law. In 
England, the chancellor, in the administration of charitable 
trusts, has exercised the prerogative ey pris power, — the 
power to frame schemes for the administration of charitable 
trusts when the directions of the donor have proved impossible 
of execution ; and in the English Court of Chancery, uncer- 
tainty in the beneficiary, or in the specific charitable purposes 
to which the gift may be applied, does not invalidate such a 
gift The American courts of equity have disclaimed the 
right to exercise the prerogative ey pri$ power, holding that 
such power can be exercised only by legislative authority. 
There has been not only this departure from the English 
chancery practice, but also a very marked difference in the 
decisions of our courts upon charitable trusts. While dis- 
claiming this prerogative power, our courts have exercised 
what they term the judicial ey pri9 power. 

In the development of the law concerning charitable gifts 
in our different States, in addition to the judicial ey pri$ 
power, the Act of 43 Elizabeth, already referred to, has been 
frequently discussed, and has undoubtedly led to differ- 
ences in result, even where the courts agree as to the force 
and effect of the Act. Only so far as such Act has con- 
tributed to the peculiar development of our law is It to be 
noticed here. The Act established an enumeration of the 
gifts and grants to be regarded as charitable, authorized a 
commission to inquire into the abuses of funds and lands 
given to such uses, and to some extent (not here important) 
repealed the Statutes of Mortmain. The proceeding by com- 
mission authorized by the Act fell into disuse and an original 
bill or information by the attorney-general became the only 
means of redress. It was a matter of doubt and controversy 
whether the jurisdiction of chancery over charitable trusts 
was founded upon this statute or had existed independently, 
and it was not until about 1827 that the decision was reached 
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that the statute had affiimed a jnriadictioii alxeady ezeroiied 
by chancezy. In moat of our States the conrtB hsTe held 
that the statute was not in force, bat in ao holding have 
detennined that courta of equity had the juriadietioQ inde* 
pendently of the statute. In other States the atatote has 
been regarded as in force, as in lUinoiB, Indiana, Kentuolrf, 
and Rhode Isknd, based generally upon legislative adoption; 
in othera it has been expressly or impliedly repealed, as in 
New York,^ Maxjland, Virginia, New Jersey, and Bfichigan; 
and in these last-named States it is held that the beneficiaries 
of a charity must be dedgnated as clearly as in the case of a 
private gift, in order that the gift may be sustained. But 
even among the States in which the spirit of the Act of 
43 Elizabeth is recognized, and where the courts assume to 
be exercising only the judicial ey pris power to favorably 
construe charitable trusts, widely differing results have been 
reached. Thus, if a gift be made to an executor in trost, 
to be applied to such charitaUe purposes as he may in his 
discretion deem best, it is evident that there can be no doubt 
of the invalidity of such gift in the States where the statute 
of Elizabeth is not in any way recognized. But we also find 
such a gift held invalid by Uie courts of Connecticut, Ten- 
nessee, and certain other States, on the ground that the 
court has no power to determine to what charitable purpose 
the fund shall be devoted. On the other hand, in Massachu- 
setts such gift is sustained under the judicial ey prit poww. 
It is tlius seen that where the Act of 48 Elizabeth ia not 
recognized, even in spirit, a gift cannot be made to a charity, 
unless the beneficiaries are designated with the certainty 
required in the case of a private trust, which practically 
means that the gift must be made to a specified corporation^ 
It is also seen that in certain States, as in Connecticut, the 
beneficiaries need not be designated with certainty if a means 
is provided for their selection, but that the particular charit- 
able purpose mast be specifically designated; and that in 
other States, as in Massachusetts, there may even be unoer> 

> ConoemiDg K«w York, lioweTer, Mt noU 1» p. SOQi 
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tainty in the puipose so long as it is clearly intended to be a 
charitable gift and a means of selecting such purpose is pro- 
vided. In all States, however, the public has a right to 
enforce a proper administration of charitable funds through 
the control of the corporations administering such funds, or 
through the intervention of the State by its attorneys to 
compel the execution of the trust. It might be interesting 
to study and discuss the cases involving the exercise of the 
cjf prh power, and to determine as closely as possible the 
boundary line between the judicial and the prerogative 
powers, as respectively exercised or disclaimed by the Amer- 
ican courts. Whatever may be the true theory concerning 
the cy pri$ power, our decisions and our legislation show a 
constant tendency to preserve for public and charitable uses 
funds which have once been appropriated to such uses and to 
protect such funds against the attacks of disappointed heirs- 
at-law. This tendency has gone in certain cases even to the 
point of granting, specifically, the prerogative cjf pri$ power.^ 

• 

1 Thus, Pennsjlvania hat prorided (Act of 1895), that no difpoeltian of prop* 
ertj to or for aoj religions, charitable, literarjr, or Bcientific nse shall he allowed 
to fail for want of a trustee, or bjr reason of the objects being indefinite, nneei^ 
tain, or ceasinir to exist, or depending opon the discretion of a deceased tmstee^ 
or being given in perpetaitjr or in excess of the annual value limited bj such Act, 
but that such property shall be applied bj the court bjr the appointment of a 
trustee ; that if the objects of trust be not ascertainable or have ceased to exist, 
or such disposition be in excess of the snnual value permitted bj law or in pei^ 
petuitT. such disposition, so far as it exceeds the power of the courts to determine 
the same bj the rules of law or equity, shall be taken to have been made subjed 
to be furthfir regulated and disposed of bj the legislature in manner as nearlj la 
conformity with the intent of the donor or testator and the rules of law against 
perpetuities as practicable, or otherwise to accrue to the public treasury, for the 
public use. 

The legislature of Kew York, in 1894, enacted that charitable gifts, otherwise 
valid under the laws of that State, should not he deemed invalid bjr reason of the 
tndefiniteness or uncertaintj of the persons designated as the beneficiaries ; that 
if no person be named as trustee, the title to such lands or property should vest 
in the Supreme Court, and that such court should have control over snch gifts ; 
the attorney-general to represent the beneficiaries in all such cases, and that 
it should be his duty to enforce such trusts by proper proceedings in court. This 
statute has been hdd in New York to have restored to the Supreme Court as a 
court of equity the power formerly exercised by chancery in the r^gulatioo d 
charitable gifta. 
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The tendency to secure titles by making the detenninaiioQ 
of testacy or intestacy once made a judgment in rem conclu- 
sive against the world, so that the same proof may not only 
establish the right to all the property, but estaUisli it as to 
all persons. ^ 

The protection given by American law, consistently with 
American institutions, to the family of the testator. 

The modification of English law and precedent in its 
application to new conditions. 

While the student, looking at the symmetry and indepen- 
dence of the law as applied to wills, may regret that, in such 
a self-governing colony as Connecticut was, our local usages' 
and customs, as existing before the Revolution, might not 
have been moulded and developed in our courts without the 
aid of precedents originating in different conditions ; yet he 
may, upon further reflection, realize that Connecticut not 
only retains to-day the fundamental principles of her inde- 
pendent development, which she has also given in some 
measure to her neighbors, but also has, in legislation and 
decision, a law more consistent and in better agreement with 
the laws of her neighbors than would have been the case if 
this independent development had not been in some degree 
arrested. The application of English precedent to the laws 
and customs alike of Connecticut, New York, Pennsylvania, 
and Virginia may have resulted in confusion, but it has 
certainly contributed in some measure to the assimilation of 
the laws of these States. 
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Constitution describes the nation, — and it is constituted of 
forty-five States. The States are, for administratiYe pur- 
poses, composed of political subdivisions. These subdivi- 
sions are: — 

1. CouniieM. These are definite divisions of the State, usu- 
allj created arbitrarily by some general act of the legislature, 
which determines their organization and fixes their boundary 
lines. Their oiganization is not voluntaiy. They are created 
primarily for the purpose of aiding the State in the adminis- 
tration of justice. In the States of the South the county is 
the political unit. Each State is divided into counties except 
Louisiana, which is divided into parishes. 

2. Timn$hip%. Counties are subdivided into townships; 
Townships are territorial districts, subordinate to a county, 
and the organization of which is not voluntaiy. The in* 
habitants of a township possess political and administrative 
powers for regulating their minor local affairs. In the newer 
States a township contains thirty-six square miles. 

8. School DutrieU. These are oi'ganized under the general 
laws of the State for educational purposes only. They are 
subdivisions of the townships. 

4. Road Diitrieti. These are political subdivisions of 
counties, created for the purpose of keeping the highways 
in repair. They are involuntaxy organizations, and are estab- 
lished by genend laws. 

Counties, townships, school districts, and road districts, 
being established for governmental purposes, are public, as 
distinguished from private, corporations. They are, how- 
ever, quaMi corporations, and as such are distinguished from 
another class of public corporations, which are called muni- 
cipal. Municipal corporations are the following: — 

1. Oitie$. A city is an incorporated municipality, usually 
governed by a mayor, aldermen, and common council. 

2. Tounii. A town may or may not be an incorporated 
municipality, but is usually incorporated. It is not formed 
of one of the subdivisions of a county, but has its own bound- 
arias like a city. Its powers are not as extensive as those 
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the parish was the primaiy local body in England* It is 
found in Virginia as early as 1631, and in South Carolina 
in 1704. It remained the primary local body in South Caro- 
lina until the Civil War.^ 

2. PrecincU. A precinct, in a few States, as in Nebraska 
and Oregon, is the principal subdivision of a county, and 
corresponds generally to the township of other States. 

8. Hundreds, The hundred is an intermediate division 
between the township and the county. It was brought to 
Virginia, Maryland, and Delaware from England, where sev- 
eral townships made a hundred, and several hundreds a 
shire. It' soon disappeared in Viiginia, existed in Maryland 
until 1824,' and survives to the present in Delaware as the 
constitutional unit of the State.' 

4. Manors. A manor was a landed estate the tenure of 
which gave the proprietor certain rights of lordship, includ- 
ing that of holding a Court Baron and a Court Leet Manors 
existed during the colonial period in Maryland ^ and New 
York.* One of the earliest reported cases in the United 
States related to a manor, and was decided as early as 1659 
in the courts of Maryland.* Another interesting case involv- 
ing a manor was decided in the same courts in 1789.^ In 
1636 the Governor of Maryland was informed by the proprie- 
tor that every two thousand acres granted to any adventurer 
should be erected and created into a manor, with the right to 
hold a Court Baron and a Court Leet. Manors are said to 
have been scattered all over Maryland.' A Court Leet was a 
kind of Town Meeting, and meetings of the Court Leet were 
held in that colony as late as 1672. A patent was issued in 

1 Howard's Load CoMtiiuHonal HUiary^ 119. 

• Ihid^ p. «S1. ^ ■ IM^ ^ ISS. 
« Joktu Hopkiiu Univerntg Studiti^ lit Series^ toL ▼& p. 1»^ • 

• Clftrkfon's Liviwf$ton Manor, p. 99i 

• Gerard v. Willaii* 1 Harris 4 KcUwtfB Roporto (Maiylaad), S. Otte 
cases relating to manon will be found in the same Tolame. Set ML^ p. 191» 
and p. 654. 

*v Calvert's Lessee v. Bden. S Harris 4 McHeniy's Reports^ tTIl 

• JohnM BopkiHM UmveroUg StudioB, 1st Series^ toL tU. p. T. 
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New York by Governor Hunter in 1710, giving to Robert 
Livingston 160,000 acres, for which he was to pay into the 
King's treasury an annual rent of twenty-eight shiUings law- 
f ul money of New York, a little over fourteen shillings ttei^ 
ling. It was constituted a manor with political privileges. 
The freeholders upon it were allowed representation in the 
Colonial Assembly. The Lord of the Manor, by virtue of 
his privileges as such, took, his seat in 1716 in the legidatare 
of the Colony.^ . 

At the time Yale College was founded, and for three- 
quarters of 'a century afterwards, the United States as a 
nation did not exist. Not only so, but the State govern* 
ments had not yet been organized. New York, New Jerseyt 
New Hampshire, Virginia, Geoigia, and the two Carolinas 
were royal provinces, and their Governors were appointed 
by the Crown. Pennsylvania, Maryland, and Delaware had 
been granted by the Crown to proprietaries, and the latter 
appointed for them their Governors. Massachusetts had been 
granted a charter in which the King had reserved for himself 
the appointment of the chief officers of the province. Con« 
necticut and Rhode Island had been granted charters, in 
which the Crown had made no such reservations. They 
alone of the colonies had the right to choose annually their 
Governor, council, and representatives. Two hundred years 
ago the county was already a recognized political subdivision 
of the government. As early as 1618 it had been ordered 
that Virginia should be divided into counties. The division 
was not, however, actually made until 1684.' In Massa- 
chusetts the division was made in 1643, when four ^sheires^ 
were created,' and in Connecticut it was made in 1666.^ In 
New York the province was divided into twelve •*countye8 *• 
, in 1688.* In Rhode Island it did not take place until 1729.* 

1 John Uopkitu (/ntvenity StudttB, lat Seriei^ toL tU., p. T. 

* Hening's Statutes, toL L pp. SSS, SS4. 

* RecofdB of Ma$iaeku$ett$t toL ii. p. 9B. 

« Colonial Records of Connecticut^ 1665-1677, p. 84. 

• Colonial Laws of New York, Tot i. p. ISl. 

• Ctionial Records of Rhode Island, toI. i?. p. 4S7. 
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The county existed in all the American colonies with a pos- 
sible exception in some of the New England colonies.^ 

Towns were already incorporated, as will presently mors 
folly appear. A few cities had been created by special char- 
ters, although no city of any considerable size had been as 
yet developed. New York City contained about 750 houses 
and had about 5000 inhabitants. The streets were not paved, 
and there was no provision for sewerage. For years after- 
wards the hogs ran at large, ^serving as aldermen and assist- 
ant aldermen of the streets.*'' The very year that Yale 
College was established, William Penn granted a city charter 
to Philadelphia, which was at that time a town of some 700 
houses.' The population of Boston did not exceed 7000 
' people,^ and the place did not possess a city government 
until one hundred and twenty-one years later. 

In South Carolina the General Assembly seems for two 
hundred years to have directly legislated respecting those 
local matters which elsewhere are usually left to be deter- 
mined by the local communities. The historian of the State 
asserts Uiat from the inception of the colony in 1665 to 1865 
there was no such thing as a county or township government 
of any kind in South Carolina; that there was 'but one 
government, and that the General Assembly, which laid out 
the streets and regulated the police even for the city of 
Charleston. He asserts that until 1716 the elections were 
generally held in Charleston for the entire province, and that 
until 1773, over a hundred years after the establishment of 
the colony, no court of general jurisdiction was held outside 
of that town.* It is not to be inferred from the historian*8 
statement that counties did not exist in the State until re- 
cent times. They certainly existed there prior to 1700. 

The first English settlement in the United States was 

1 Goodnow*! Comparatiee Adminiatraitve Law, toL 1. p. 16S. 
s Memorial Hiitory qflhn CUg of New York, toL ii. pw 4S. 

• Scharf and WmcoU'i HiMiory of PkihtMpkia, toL L p. 14ib 
« Qoincjr'f HUiorg o/BoeUm, p. 17. 

* McCndj*! Sotak Canlina^ toL L p. T. 
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mado at Jamestown, Virginia, in 1607, and twelve yeue 
later, in 1619, the first American representative AmsaMj 
was held. The colonial records show this body 
was composed of burgesses from ^ James Cittjt** ^ 
^Charles Cittj,'* ^Citty of Henricus,** and other towns* 
plantations, and hundreds, styled boroughs. Counties had 
not at that time been laid off. This Colonial Assembly on 
August 2, 1619, enacted the following: — 

'*Be it enacted by this present Assembly that for laying a 
surer foundation of the conversion of the Indians to the Chris* 
tian Religion, each towne, citty. Borough and particular plan* 
tation do obtaine unto themselves by just means a oertaine 
number of the natives' children to be educated by them in true 
religion and civile Qourse of life — of w*^ children the most 
towardly boyes in witt & graces of nature to be brooght up by 
them in the first elemeuts of litterature, so to be fitted for the 
Colledge intended that from thence they may be Sente to that 
work of conversion.''^ 

This action is interesting from several points of view, but 
we are chiefly concerned with it in the present connection 
because it shows the existence of ^ cities '* in Virginia at the 
very beginning of American history. It does not appear, 
however, that these Virginia ^cities '* had received charters, 
or were such in any respect except in the names which they 
had assumed in anticipation of a greatness which they hoped 
to attain. 

The first municipal corporation created by grant in America 
is that of the borough of Acomenticus (or Agamenticus) in 
Maine. This place, settled in 1624, had a charter granted 
on April 10, 1641, by Sir Fernando Gorges, who had been 
duly authorized to incorporate boroughs.* The charter con- 
formed to English models. Mention is made of this borough 
in the Journal of Governor Winthrop of Massachusetts, who 
gives as one of the reasons why the province of Maine was 

» Co/onial Rec9rdi of Virg:nta,Tol. L p. SI. 
s Charter in naz\ard : Hittorteal Collectimu, toL L p. 470. 
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not admitted to the Confederation of the United Colonies of 
New England that ^ They had lately made Acomenticua (a 
poor village) a corporation, and had made a tailor their 
mayor.*' ^ Within a year a second charter was issued and 
the borough was created a city under the name of Georgean.* 
This name was afterwards changed to that of York, by 
which it is still known.' In 1647 the village of Eittery in ll#fU^ 
Maine was incorporated as a borough by the same authority.* // 
Neither of these boroughs seems to have exercised the powers 
thus granted* 

As early as 1658, during the time the Dutch were in con- 
trol. Governor Stuyvesant established for'New York a burgher 
government after the model of the free cities of Holland.* 
There were two burgomasters and five schepens (alder- 
men), all appointed by the Governor and haying exceedingly 
limited powers. Stuyvesant informed them that their ap- 
poinUnent did not in any wise diminish his powers, that he ^ 
should often preside at their meetings and would at all times 
counsel them in matters of importance. These officials were 
not at first granted a salary, but before they had sesVed a .- 
jrear they foimd so much time was required for the proper 
discharge of their duties that they petitioned the Governor 
for compensation. After mature deliberation Stuyvesant 
granted their request and fixed the salary of each burgo- 
master at $140 per annum, and that of each schepen at $100. 
At this time the meetings jof the city fathers were alwajrs 
opened with prayer. A pew was specially set apart for them 
in the church, and on Sunday mornings they met in the city 
hall and mai-ched in a body to the church, preceded by the 
bell-ringer, carrying their cushions of state.* 

In 1665 New York passed under the control of the English, 
and thereupon Governor Nicolls, the first English Governor, 

< Chmrter in Haszard: HittarM, Coatetimu, toL i. {k 4Sa Jfr^ 

• WaHainaon'i HiHory of Maine, toI. I. i).84g. ^.^^^ ^ '^'T* ^ 
« Emwy'i HiMtorg of Georgeema and Yorki^jS^*^^'^ >^ ^^ttf^^ 

• Documentary Hitiory of New York, Tol. L p. SS7. |f^ 

• 8m Luab't JETiiforjr ef iVfw Fori:, toL L p. 160 i( Mf. 
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Corporate and the Cittizena of the aaid Citty have held uaed & 
Enjoyed aa well within tjie same aa elae where in the aaid 
Provix^ Diverse and Sundry Righta Libertyea Priyilidgea 
ffranchisea ffree Costomea Preheminencea Advantagea Joria- 
dicoona Emolumenta and Immunityea aa well by preaoripoon 
aa by Charter Lottera Patents, Grants, and Confirmacona not 
only of Divers Govemours and Comandera in Cheife in the aaid 
Province butt iJsoe of Severall Govemoura Directora Generalla 
& Commanders in Chiefe of the Neither Dutch Nation whilst 
the same was or has beene under their Power & Subgecoon.'' ^ 

On July 20, 1686, three months after a charter had been 
granted to New York, Governor Dongan granted a charter 
to the city of Albany.' Thia charter did not di£Fer mate- 
rially from the New York charter, although in some reapecta 
more detailed. The Dongan Charter bad been erroneoualy 
aealed with the ducal seal of York, ^Itliough it was granted 
after the accession of the Duke to the throne. This led to 
doubts as to the validity of the charter, and the coi{)ora- 
tion petitioned Governor Montgomery for the grant of a new 
charter by the hand and under the seal of the sovereign* 
Accordingly in 1780 a new charter waa given to the city, 
and granted in the name of George II.' Thia charfisr has 
alwajra been called the Montgomery C!harter after the Gov- 
emor who secured it. It set fordi at length the Dongan 
Charter and confirmed it That charter had l^een drawn 
with all the care, precision, and legal learning of the age. 
Governor Dongan has been regarded as one of the beat and 
ablest of the English colonial governors. He is said to have 
been a man of discretion and integrity, who alwaya looked 
to the good of the colony. The chfuters granted by him 
to New York and Albuiy are exceedingly curioua docu- 
m^nta. They fully protected the interests of the two cities, 
and they continued in force throughout the colonial period. 
The Dongan Charter to Albany continued to 1787, when an 

> Colmnal Law§ of New Tcfk, toL L p. ISl. 
t CoUm'ai Lawic/New Y^k, toL L p. IM. 
• CiiUmial Law if New Ydtk, toL IL p. STS. 
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Brunswick ^ and Burlington * became incoiporated by legiB* 

lative act in 1784. 

In Pennsylvania a charter was granted by Penn to Oer- 
mantown in 1689, and forfeited in 1707. A city charter 
was granted to Philadelphia in 1691, from which it appears 
that the place had previously been made a borough*' In 
1701 Penn granted a new charter to the city.* The 
Declaration of Independence adopted by Pennsylvania at 
the Revolution dissolved, as already stated, the charters 
which had been derived from the Crown of Great Britain. 
Thereafter, and in 1789, the legislature passed an Act incor- 
porating Philadelphia.^ Several unsuccessful attempts had 
previously been made to procure the incoiporation of the 
city. In 1788 a memorial against it was presented to the 
Assembly, which was signed by more than 1400 citizens. 
This curious document sets forth that the circumstances 
which gave rise to corporations in Europe did not exist 
in the United States ; that the history of the then state of 
England exemplified the pernicious consequences which 
might reasonably be expected here should such an institution 
be established ; and that a combination of citizens enjoying 
corporation immunities was contrary to the equal and^ com- 
mon liberty which ought to pervade a republic. It goes on 
to declare: — 

"The incorporation is unnecessaryi because the legislature, in 
which several gentlemen from the city are a part, will always 
be possessed of sufficient informations with respect to the pro- 
visions necessary to be made for the convenience and order of 
the city, the periods of assembling sufficiently frequent to 
accommodate the laws to any incidental matters, and to vary 
as situation alters. The eastern States of this continent afford 
examples of the best regulated towns in the world, who never 
yet entertained 'an idea that they suffered inconvenience for 
want of an incorporation.** 

> LawB of New Jer§ef (1800), p. 56. < IhUL. p. 7a 

* PennsyltHinia 3fagazifte, toL zt. p. S45. 

* nazard*9 Rtgitier tf Ptmatflvama, roL L p. 440. 

* S DaUM* State Lawi, p. 654. 
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The remonstrance points out that in England eveiy inooipo- 
rated city and borough is accustomed to apply to Farliameiik 
in all important matters, and among others for ** paving and 
lighting tiie streets, care of the poor, assize of breads SQpply 
of water, and every other business of the same natoxe. Hm 
statutes of England for the city of London only, thoagh 
abridged, compose a volume.**^ 

William Penn granted a charter to Chester in 1701, ereo^ 
ing that town into a borough;' and in 1720 Bristol was 
made a borough by royal charter,' as was Lancaster in 
1742.^ As the boroughs created by royal grant forfeited 
their privileges under the Pennsylvania Declaration of In- 
dependence, so soon as independence was secured the legis- 
lature re-established the old boroughs and it created a number 
of new ones prior to 1800. This action was had as to 
Lancaster in 1777,' Reading in 1788,' Bristol in 1785,' 
Ecoston in 1789,' Harrisburg' in 1791, Pittsburg in 1794,» 
Chester in 1795," Union in 1796,1' Tunbury in 1797,»- 
Greensburgh,^* Westchester, i' and Lebanon*' in 1799. In 
Delaware, Wilmington was made a borough ^ by royal 
patent in 1739. In Virginia a city charter was granted 
Williamsburg in 1722, i» and Norfolk in 1736.» In 1779 
Alexandria and Winchester were incorporated, and a govern- 
ment by mayor, recorder, aldermen, and common councilmen 
was provided.'^ The same action was taken in 1781 for 
Fredericksburg,'* in 1782 for Richmond," and in 1784 for 

^ Haiard't Register of Penmylvania, toI. il. pw 317. * 

• Hazard's Register <if Pennsylvamia, rol. iii p. f€4. 

• Ibid., p. SIS. « Ibid^ p. S97. 

• Laws of Petuutflvania, toL I. pw 740L 

• /W</., ▼ol. ii p. 184. 

• Ibid., ToL ii. p. 72S. 
19 Ibid., ToL ill p. 5SS. 
" Ibid^ ToL ir. p. 82. 
w Ibid., Tol St. p. 325. 
>• Ibid., ToL It. p. 3S7. 
» Laws of Delaware (1797), toL L p. 4S1. 
1* IIening*s Statutes at Large, toL It. p. 139. 
» Ibid., p. 541. » Ibid^ ToL z. ^ ITS. 
n /6tVf ., p. 439. « AiVr., ToL xL p. 41. 
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Petersburg.^ In Maryland a city charter had been granted 
by Lord Baltimore to St. Mary^s early in the settlement of 
the colony, bat the place ceased to be a city prior to 1700. 
It is now known only as the Lost City of Maryland.' An- 
napolis was granted a city charter in 1708,* Georgetown in 
1789/ and Baltimore in 1796.^ In South Carolina Charles- 
ton was incorporated as a city in 1722. The agents of South 
Carolina in London had previously been instructed to obtain 
a royal charter similar to that which had been granted to 
New York by Governor Dongan, but before it was secured 
the General Assembly passed an incorporating Act, which 
provided for a city government. After the government bitd 
been in operation for a year the Act was repealed by order 
of the Lords Justices in CounciL* Charleston was again in- 
corporated as a city by legislative act in 1788, and Camden 
in 1791.^ In North Carolina, in 1760, Wilmington was in- 
corporated as a borough. In 1792 Raleigh was incorporated 
as a city, it having been previously selected as the seat of 
the State government The government of the city was not 
entrusted to its citizens, but was placed in the hands of seven 
commissioners appointed by the General Assembly, with 
authority to establish the necessary by-laws. The plan of 
government seems to have been borrowed from the French.* 
In Georgia a city charter was granted to Savannah in 
December, 1789,* the town having been founded, by Ogle- 
thorpe in 1733. In 1798 Augusta was likewise incorporated 
as a city. In New England no cities were created prior to 
1800 except in Connecticut and Rhode Island. In the 
former State, Acts were passed in 1784 incorporating New 

* 

1 Eening^B Statutei at Ltirye, ToL xl. p. SSS. 
s Scharfs Hittorg of Maryland, toI. I. p. 845. 

• Lam of Maryland, Sension of 1706, cbap. tH. 

« lUd., SeMion of 17S9. chap. xxiiL 

• Ihid^ Stttioii of 179«, cbap. IxtIK. 

• McCradj*! South Carolina, 1719-76, pp. iO, 41. 

7 Sontk Carolina AcU o/Attemhly, 1791-94, p. 148. 

• BattePi Centennial Addrtu^ 1892, pp. 48, 44. 

• nittorical Rocordi ^Savcmiak^ p. ML 
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Haven, ^ Hartfoid,' Middletovm,' New Londoo^^ and Nos^ 
wich.* In the latter State in the same year an Aet waa 
passed incoiporating Newport.* 

New Orleans is said, by the Supreme Coort of that State^' 
to have been a city under the royal governments of Franoe 
and Spain, before the Territory of Louisiana was purchased 
by the United States. It is certain, however, that it never 
possessed a charter until one was granted it in 1805 by the 
territorial legislature after it had passed under American 
control. That New Orleans was not a municipal corporation 
in any American or English sense prior to 1805 will pn>b> 
ably be conceded by one who carefully examines the method 
by which it was governed by Fiance and Spain.' The 
charter of 1805 has been referred to as a model of legislative 
style. 

In connection with the grant of a city charter to AnnapdUa 
in 1708, an interesting constitutional question waa-raised«~ 
The Lower House of the Assembly of Maryland denied the 
power of a royal governor to charter cities in absence of 
special instructions from the Queen. It repudiated his 
action, would not recognize his charter, and declined to seat 
the delegates from the city of Annapolis. The Governor 
thereupon dissolved the Assembly, and when the next House 
met was again obliged to dissolve it for the same reason. 
Finally after a conference between the Governor and the 
House it was agreed that the charter should be recognized 
after the making of certain changes.^ Thereupon an Act was 
passed by the Assembly confirming and explaining the char- 
ter. It declares that the charter ^^ shall by virtue of this Act 

1 Laws of Connecticut (1784), p. 164. 

« Ibi<L, p.,2SS. • Ibid^ p. fM. 

« Ibid,, p. 173, » IM., p. S99. 

• Rhode leland Cofonied Recorde, toL z. p. Sa 

1 Looittiana State Bank v. New Orleans NaTigation Co., 3 La. Annual Rep. SOS. 

• Johne ITophne Univereity Ilhtorical Sludiee, toL Tii. p. 9. An excdlMit 
account of the French and Spanish govemment of New Orleans wiU be fooad ia 
the Tolome dted. 

• Johns Hopking Umversity StudtM, ToL Ui. p. 115^ m 
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be held, taken, stand, remain and be firm and valid to aU 
intents and purposes whatsoever, . . • subject, nevertheless, 
to the several restrictions and explanations herein specified 
and declared."^ 

It was a principle of the law of England during the colo* 
nial period, as before and since, that corporations could lie 
created either by royal grant or Act of Ffeurliament. The 
charters granted to the American colonies were none of them 
derived irom Parliament but from 'the King. The same is 
true of the charters granted to American cities throughout 
the colonial period. The royal GoYcmors as in the charters 
granted to New York City by Governor Dongan, and the pro- 
prietors as in the charters granted by Lord Baltimore in 
Maryland and William Penn in Pennsylvania, acted under 
authority derived from the King. Upon that foundation, a 
royal charter, rested every form of political organization in 
the English colonies in America, except in certain cases 
when the colonists acted in their own right in establishing 
their governments without reference to King or Parliament. 
But it was also a principle of English law that while Parlia- 
ment could create a corporation without the assent of the 
people tx> be thereby affected, the King could not. In the 
case of charters granted by the Crown acceptance was essen- 
tial. So we find in the colonial period no city charters 
imposed upon the inhabitants, but always accepted by them* 
After the colonial period ended and the independence of the 
States was established, the power to create corporations 
vested in the legislative bodies solely. 

In 1800 Philadelphia was regarded as the first and most 
populous city in the United States, its inhabitants number- 
ing seventy thousand. Its streets were paved and partly 
drained. The city was supplied with water in wooden pipes. 
It was then the best-lighted town in America. New York 
City contained sixty thousand pebple, was badly paved, and 
undrained. It had no day police. Boston had not become 
a city, although it had a population of twenty-five thousand* 

^ Law$ c/MargUmd (1799)» SenUm ol 170S, cbaik ffl. 
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Iti Btreeti and ndewmDa were alike paTed witik nmnd mliHa 
atones, the carrii^ie-way being aepanted from Hie footwmj Ij 
poBts and a gutter. The atieets were {aaetically mdi^tadt 
except as here and there a few <nl hunps abed a feeble lig^ 
upon the darlme«a> It bad no police f oree worth mentioiiing; 
Towna, aa be fore said, were incoiporated thiongboat die 
colonial period. The Chief-Jnatice of Maaaachu- 
aettB baa explained the comae puaned in that ^ 
colony: — j 

''At the first settlement of the Colony towns consisted of 
clusteis of inhabitants dwelling near each other, which, by the 
effect of legislatire acts, designating them by nams^ and con- 
ferring upon them the powers of managing their own proden- 
tial affairs, electing representatiyes and town officers, maVii^g 
by-laws, and disposing, subject to the paramount control of fSbm 
legislature, of unoccupied lands within their territoiy, beeame 
in effect municipal or quoH corporations^ without any formal 
act of incorporation.''^ 

Many instances of this kind of incorporation are to be 
found in the Colonial Records. Thus, on May 22, 1689^ 
the General Court declared: ** Winnacunnet is slowed to 
bee. a towne, and hath power to choose a cunstable & other 
officers, and make orders for the well ordering of their towne, 
& to send a deputy to the Court'*' In this way from time 
to time settlements became incorporated towns, and then 
statutes were passed empowering towns to assess and levy 
taxes.' 

Massachusetts adopted a State Constitution in 1780, and 
five years later the legislature enacted that ^ the inhabitanta 
of every town within this government are hereby declared 
to be a body politic and corporate/*^ While Massachusetts 
incorporated its towns it granted no city charters until after 
1821. In that year its State Constitution was amended, and 

> HiU V. BoftoQ, 122 MasMchiiBetts Reports, S44, S4S. 
< ReeordM of Mauachusettt, toL L p. SSS. 
• ProT. Stf. 1692-93 (i W. 4 M.), c Sa 
« 8t 17S5, e. 76, 1 S. 
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the General Court was expressly empowered to charter cities. 
The Amendment provided that no charters should be granted 
to towns having less than 12,000 inhabitants, and not to such 
towns unless with the consent and on the application of a 
majority of the inhabitants present and voting. This is the 
fundamental law of the commonwealth to-day. But when 
a city has once .been established, the Massachusetts Court 
asserts that a change of boundaries, or the annexation of a 
town, depends exclusively upon the judgment of the legisla- 
ture, and does not require the assent of the municipal corpo- 
ration, or of the inhabitants of the annexed territory.^ At 
the time of the adoption of the Amendment mentioned 
Lemuel Shaw, afterwards the learned Chief Justice of the 
State, explained its purpose to the convention. Every town 
in Massachusetts was already for all substantial purposes a 
city, possessing, as he said, all the powers and privileges of 
a municipal corporation. The difficulty was that the exist- 
ing Constitution required a form of town government not 
adapted to the condition of a populous community, because 
it was necessary to transact the business in a town meeting. 
The object of the Amendment was to enable the people in 
large towns to elect representative who might meet for the 
purpose of deliberation in matters relating to the business of 
the municipality, thereby making it unnecessary to submit 
matters to the whole body of the inhabitants.* 

Tlie first town in the State to become a city was Boston. 
Like other old towns within the State, it had not even been 
specially incorporated as a town by act of the General Court 
As Mayor Josiah Quincy declared in his commemorative 
address in 1897 at tlie city^s bicentennial celebration, it had 
been ^merely recognized as a self-constituted local body 
politic.'* * But the legislature in 1822 passed an act estab- 
lishing the city of Boston, the people of the'town having 
voted in 1821 in favor of a city government Boston then 

> HiU V, Citj of BofltoB, ISS MaiMchiiMtU Reports, 844» S57. 

• Boa DebaieM in drnventiw of 1920, pp. IM, IM. 

• Jotiiih Qninex't AddiM, 8«pl. 17, 1897, p. Ill 
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hod a population of 40,000, and of the number 7000 vera 
qualified voters. The difficulty in so laige a town of tiana- 
acting business in town meeting can be readily appreciated. 
A history of Boston thus describes it: — 

'' When a town-meeting was held on any exciting sobjecty in 
Faneuil Hall, those only who obtained places near the moder* 
ator could even hear the discussion. A few busy or interested 
individuals easily obtained the management of the most impor* 
tant aifairSi in an assembly in which the greater number eonM 
have neither voice nor hearing. When the subject wsa not 
generally exciting, town-meetings were usually composed of the 
selectmeui the town officerSi and thirty or forty inhabitants." ^ 



An interesting act establishing towns was passed in Vir- 
ginia in 1705. It establishes sixteen towns and provides for 
their govemmenti and is decidedly English in its provisions. 
It provides for a merchant guild and community in each 
town, and constitutes the town a free burgh. It declares 
that each burgh when it comes to have ^ thirty familys be- 
sides ordinary keepers resident in them/' shall elect eight of 
the principal inhabitants to be called ^benchers of the guild 
hall " for the management of the public affairs of the town* 
They are to be chosen by the freeholders and inhabitants 
twenty-one years of age. They are to continue in office 
during good behavior, or until death or removal from the 
town. The benchers are to select one of their number to 
preside, and he is to be called ** director.'* The director and 
benchers are made a body corporate, and are empowered 
among other tilings to erect a guild hall, and such other 
necessary buildings as they, with the advice of the common 
council, shall think fit. No provision is made for such a 
council until the burgh has sixty families. It shall then 
elect fifteen persons who shall be called ^ brethren assistants 
of the guild hall," and who shall constitute the common 
council of the burgh and have authority in the making and 
declaring of ^^ statutes and ordinances.'* They are also given 

> Qniucj'i Municipal Hittor^ tfBogtom, p. Sa 
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power to ^ raise a levy** on their own inhalntants. Ko 
statute or ordinance is to be binding until published three 
market days in open market between nine and eleven in the 
forenoon. The town clerk is obliged to give a copy of the 
ordinance to any one demanding it, on payment of fifteen 
pence. The ^Constitution " of the buigh is ^perfect** when 
it has a council, and it then becomes entitled to one burgess 
to represent it in the Colonial Assembly. The towns named 
in the Act are: Hampton, Norfolk, Nansemond, James City, 
Pohatan, York, Queensborough, Delaware, Queenstown, 
Urbana, Tappahannock, New Castle, Eingsale, Marlborough, 
Northampton, and Orancook.^ 

The State of New Jersey in 1791 passed a most curious 
Act providing among other things for the incoiporation of 
the town of Paterson. The Act created a private corpora^ 
tion, and at the same time provided for a public one. It 
recites that a subscription had been made for the purpose of 
introducing manufactures and that the subscribers deemed 
New Jersey ^the most suitable (place) for carrying on the 
same.*' It enacts that the subscribers, their successors and ' 
assigns, ^ shall be and they are hereby incoiporated by the 
name of * The Society for Establishing Useful Manufac- 
tures. * ** It then declares that it is deemed important to the 
success of the undertaking that provision should be made 
for incorporating, with the consent of the inhabitants, such 
district, not exceeding in content the number of acres con- 
tained within six miles square as may become the seat of the 
intended establishment, and adds : — 

**Be it enacted by the authority aforesaid^ That at any time 
after the directors of the said society shall have made choice of 
a suitable place for the principal seat of their said manufac- 
tories, and shall have certified the same to the <jOvemor of this 
State for the time being, it shall be lawful for the said direc- 
tors, by advertisement in one or more of the public gazettes 
printed in this State^ and also by advertisements affixed in the 

s Hening'i Statuiu at Larye, toL ifi. p. 404^ 
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most pablio and notorions places wifhin siieh district, to fijtf% 
notice^ that it appears to them condueire to the interest of the 
said society, if agreeable to the inhabitants of the said distriel^ 
that the said inhabitants should be and become a body poliiie 
and corporate, and if within sixty days after such pablie noiUI- 
cation, a majority of the taxable inhabitants of the said district 
shall not express their dissent from the incorporation of the 
said district, in writing, signed with their names, addressed and 
deliyered to the GoTcrnor of this State, it shall be deemed and 
taken to be evidence of the assent of the said inhabitants to be, 
and they shall thereupon be created and become a body oorpo* 
rate and politic in deed and law by the name and title of the 
Corporation of the Town of Paterson.'' ^ 

It is doubtful whether American statutes reveal a like act^ 
and it shows that thus early New Jersey was alive to the 
importance of the manufacturer.' Alexander Hamilton waa 
one of the promoters of the enterprise, and the town waa 
named in honor of the Governor (William Paterson) who 
signed the bill. Hamilton himself is said to have drafted 
the Act. It was to this private corporation that he alluded 
in his famous Report on Manufactures in 1791 when he said: 
^ It may be announced that a society is forming, with a 
capital which is expected to be extended to at least half a 
million dollars, on behalf of which measures are already in 
train for prosecuting, on a large scale, the making and print- 
ing of cotton goods."* The government of the town was to 
be vested in a mayor, recorder, twelve aldermen, and a town 
clerk, who were to be appointed by the legislature in joint 
meeting. The freeholders were to elect annually a sheri£F 
and coroner. The Act in many respects conformed to the 
Montgomery charter granted to New York in 1780. The 
government thus authorized was never oi^nized under 
the Act.* It was an ambitious scheme which it was sup- 
posed would result in making Paterson the manu&cturing 
metropolis of the United States. 

» 8w New Jtney Lawi (1800), p. 104. 

« Hamilton'i WorkM, Lodge's ed., toL liL p. iOl. 

• See Proeeedingt N. J. Hiitoriad Soddtg, ToL ix. p. ISS. 
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We have attempted the somewhat difficult task of pointing 
out the city charters granted to cities and boroughs in the 
United States prior to 1800. No attempt to ascertain the 
number of incorporated towns in the country prior to 1800 has 
been made. Their number considerably exceeded that of the 
cities and boroughs. The New England States alone had in- 
corporated no small number. The census of 1900 shows that 
there are in the United States 10,602 incoiporated cities, 
towns, and villages. The distribution among the States is 
as follows: — 



AlabMDii • . 


. . 908 




. 185 


California . . 


. 118 


Colorado . . 


, . 165 


CoDDecticot 


. . 39 


Delaware • , 


. . 35 


Florida . . 


. . 98 


Georgia . • . 


. . 375 


Idaho . . 


. . 38 


niioois . . . 


. . 930 


iDdiana • . 


. . 400 


Iowa . . 


. . 684 


Kansas . . . 


. . 356 


Kentucky . 


. . 354 




. . 103 



Maine . . . 


. . 43 


Maryland . . 


. 100 


>laii8achnaettt 


. 33 


^Michigan • . 


. . 383 


Minneaoca . . 


, . 450 


MiasiMippi. 


. . 340 


•Miawmn . . 


. . 553 


Montana . , 


. . 28 


Nebraska . . 


. . 367 


KeTada . . 


. . 3 


New Hanpshii 


re. 11 


New Jersey 


. . 191 


.New York . 


. . 458 


North Carolini 


i . 347 


North Dakou 


75 



•-Ohio • • • • 
Oregon • • • 

' FennsylYania . 
Khode Island • 
Sonth CanJins 
SoathDakote 
Tennessee . 
Texas • • 
Utah. . . 
Vermont • 
Virginia . 
Washington 
West Virginia 
Wisconsin . 
Wyoming • 



711 
116 



13S 

KM 

196 

66 

4S 

156 

90 

139 



17 



Dr. Albert Shaw, writing in 1889, states the number of 
incorporated cities and towns at that time in England and 
Wales as 284.^ 

That towns have existed in this country without legislative 
sanction or charter, and have managed their local affairs 
under a system of government which the inhabitants estab- 
lished, cannot be successfully controverted. A government 
for Rhode Island was oiganized in 1647, under a charter 
granted in 1648. ^Before that period,'* declares the histo- 
rian of the State, ^each town was in itself -sovereign, and 
enjoyed a full measure of civil and religious freedom.'*' 
Providence had been settled in 1686, Portsmouth in 1688, 
Newport in 1689, and Warwick in 1642. They had no 

1 Poflikal Saem» Quorfsrly, toI. It. p. 197. 
• Arnold's Hularg afRM$ ItUmd, p. 4tT. 
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charters, but the inhabitants established their own local gor* 
emments upon their own authority. These towns possessed 
and exercised executive, legislative, and judicial powers. 
The compact signed by the inhabitants of Providence opens 
thus:-^ 

** We whose names are hereunder, desirous to inhabit in the 
town of Providence, do promise to subject ourselves in active 
or passive obedience to all such orders or agreements as shall 
be made for public good of the body, in an orderly way, by the 
major assent of the present inhabitants, masters of families, 
incorporated together into a town fellowship, and such others, 
as they shall admit unto them, only in civil things.''^ 

The first town in Rhode Island to be incorporated first and 
settled afterwards is said to have been East Greenwich, which 
was incorporated in 1677.' 
In Connecticut it has been claimed that the towns origi- 



nated their own government and afterwards united to form 
the government of the colony: that the towns of Hartford, 
Windsor, and Weathersfield met in convention in 1689, and 
adopted the first constitution of what was to be the colony of 
Connecticut. This Constitution contained no recognition of 
any external authority on either side of the ocean.' It de* 
dares ^that we, the inhabitants and residents of Windsor, 
Hartford, and Weathersfield . . . do . . . associate and con- 
join ourselves to be as one public State or Commonwealth.*** 
The government of Connecticut thus established is said by 
a historian of the State to have derived its authority directly 
from the towns.* Another historical writer in alluding to 
this Constitution says : " We desire again to call special atten- 
tion to the peculiar character of early Connecticut, in that 

1 Rhode Tifand Colonial Reeord$, toI. L p. 14. 
^ * Harvard Law Review, toL ziii. p. 582 ; the Tolame oontaint aa Imtnieth^ 
•eries of articles by Mr. Amau M. Eaton on the Right to Load Self- 
OoTemment. 

* Falfrej's ITittorg of New England. toL I. p. SSS. 
« Tmmbnll's Hittorif of Connecticut. toL L p. 49S. 

* Johntton'a Historg of Connecticut, p. SS. 

15 
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the l)eg^inning of eveiything which afterwards made the State 
was from these three little settlements " (the towns named) 
**in the C!onnecticat valley. They grew out of no govern* 
ment before existing. They were native and originaL"^ 
The lamented John Fiske in an address which he delivered 
at Hartford in 1901 said: **It cannot well be denied that 
the originals Connecticut was a federation of towns.''* 
And Judge Loomis, at one time a member of the Supreme 
Court of the State, in speaking of the Constitution points 
out the fact that a characteristic feature of it was **the 
recognition of the town as the foundation of the colony. ** 
He declares that the towns were unlimited in thei^ own 
jurisdiction except so far as they surrendered their power to 
the commonwealth.' But in a caise which came before the 
Supreme Court of the State a different opinion of the matter 
was taken by a majority of the Court. In an opinion written 
by Judge Baldwin the matter is stated as follows: — 

''The Constitution of Connecticut was ordainedi as its pre* 
amble declares, by the people of Connecticut. It contemplates 
the existence of towns and counties, and without these the 
scheme of government, which it established, could not exist. 
It secured to these territorial subdivisions of the State certain 
political privileges in perpetuity. ... It secured them because 
it granted them; not because they previously existed. Towns 
have no inherent rights. . They have always been the mere 
creatures of the Colony or the State, with such functions and 
N such only as were conceded or recognized by law." ^ 

Mr. Chief -Justice Andrews delivered a dissenting opinion. 

In speaking of the Connecticut Constitution, adopted in 

1639, and which is the first written constitution in history 

\ adopted by a free people, Mr. Henry C. Robinson has said : — 

'' The statement has been sometimes made, in histories and 
elsewhere, that this instrument was a trea^ between three 

1 TrambnU'i Memorial HUtorg o/ffart/ard CmnUg^ toL L p^ 41. 

* Fiske*! Addrtu on OMiiiecfieiif f PaH in the Ftdtral drnttiiutiM (Hvtfoid» 
1901), p. St. 

• The Judicial and Civil Hittory of Cotmoeticui^ |yp. IS, IS. 
« State V. Wmiamt, 6S Connecticiil Reports, ISI, US. 
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towns. There is absolutely no foundation for the statement 
and it is a dishonor to the fathers who made this first people's 
constitutiony and in whose presence, for this reason, we should 
always stand in attitude of salute and with nnoorered head. 
Had this immortal instrument been a treaty between mnniei- 
palities, it would haye been no noyelty, but as an organic law 
of a free people, it came as a sunburst into the sky." ^ 

It seems to be the better opinion that in Connecticat tbe 
people and not the towns created the central government. 
The year after the government was established the General 
Court passed the general incorporation act,' elsewhere con- 
sidered. That Act incorporated the towns of Connecticut, 
but is explained as amounting to little more than a recogni- 
tion of rights previously existing.' The mere act of receiT- 
ing its deputies into the General Court was deemed sufficient' 
to turn a ^^settiement" into a ^town'* in Connecticut, and 
until after the colonial charter was obtained it appears to have 
been the only method by which the change was accomplished.^ 

In New Hampshire the inhabitants of the towns of Ports- 
mouth, Dover, Exeter, and Hampton, having no power of 
government granted to them by the Crown, combined them- 
selves each into a body politic, and exercised executive, 
legislative, and judicial functions. In 1639 the settiers in 
Exeter "considering w*"* our selves the holy will of god and 
our owne necessity that we should not live w%ut whol- 
some lawes & civil government amongst us, of w^ we are 
altogether destitute, doe in the name of Christ & in the 
sight of god combine ourselves together to erect and set 
up amongst us such government as shall be to our beat 
discerning.*** 

The question which has been raised in some of the New 
England States, whether the towns formed the States, seems 

* 

1 TKtN€wEngl(»idStaU9,yiA.\.^4U. 

s Coionicd Record* of Cwmedieui, 168S-1S65, p. S6. 

• HoUitter's History of Coimectiaa, toL L ]i. 110. 
« Johnston's Uittorg of Cmmedicui, p. 194. 

• BeU'i HiMtory ^EstUr. 
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\ 

m 

to have divided the historians. It suggests another qnes* 
tion, once more discussed than at presenti whether the States 
or the people formed the United States. It seoms to the 
writer that the view taken hy the Supreme Court of Con- 
necticut of the question as applied to the Constitution of that 
State is not unlikely in the end to be accepted in the other 
States as welL It certainly makes for the dignity of a State 
government that it should not be regarded as a mere league 
of cities and towns, as it does of the United States that the 
national government should not be regarded as simply a 
league of States. But just as there is a constitutional doc- 
trine of State rights, so there is a constitutional doctrine of 
town rights, which the courts ought to enforce and the legis- 
latures should respect. 

The first general municipal act passed by a legislative 
body in America was passed by the General Court of the 
Pi^ ^ Colony of the Massachusetts Bay in New Ehg- 

Gtnerai Act Jj^q^j »• ^X a scssiou **holden at Newe Towne ** on 
March 8, 1685. It ordained as follows: — 

*' Whereas pticular townes have many things w^ conc^me 
only themselues, & the ordering of their owne afbdres, and 
disposeing of businesses in their owne towne, it is therefore 
ordered, that the ffreemen of efky towne or the maior pte of 
them, shall only have power to dispose of their own lands, & 
woods, with all the previlidges & apirartenances of the said 
townes, to graunt lotts, and make such orders as may conceme 
the well ordering of their owne townes, not repugnant to the 
lawes and orders here established by the (Jeiiall Court; as also 
to lay molks and penaltyes for the breach of their orders, & 
to levy & distreine the same, not exceeding the some of XX*; 
also to chuse their own pticul' officers, as constables, surveyors 
for the high wayes, & the like; & because much bnsines is 
like to ensue to the constables of seiiall townes, by reason they 
are to make distresses, & gather ffynes, therefore that efty 
towne shall have two constables, where there is neede, that soe 
their office may not be a burthen vnto them, A they may 
attend more carefully vpon the discbarge of their office^ for 
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they shalbe lyeable to giae their aecompts to this Court when 
they shalbe called therernto.'' ' 

Four years later the **6enerall Court** of CoDnecticnt 
passed a general Act for the towns of that colony, which is 
erroneously assumed by a writer in Municipal Affairs to have 
been the first general municipal law enacted in this country.' 
The Act was passed October 10, 16S9, and it provided that 
the **Townes"j within Connecticut should ^eaoh of them 
haue power • .-. to choose theire owne officers & make such 
orders as may be for the well-ordering of theire owne Townes» 
being not repugnant to any law herein established,- as also to 
impose penaltyes for the breach of the same." It continued 
as follows:-^ 

''Also each of the afforesayd townes shall haye power by a 
general consent once every yeare to choose out three, fire, or 
seven of theire ohiefe inhabitants whereof one to be chosen 
moderator, who haying taken an oath provided in that oase» 
shall have a casting vote in case they be equall, woh. sayd 
persons shall meet once in every two months, and being mett 
together, or the maior parte of them, whereof the moderator to 
be one, they shall have power to heare, end and determine 
all controversies, eyther trespasses or debts, not exceeding for^ 
shillings." ' 

The first general Act in New York was passed May 6, 1691. 
It is entitled : — 

''An Act for the Setling, Quieting and Confirming unto the 
Cities, Towns, Mannors and ffreeholders within this Proyince, 
their several Grants, Pattents and Bights Bespectively." ^ 

A free city is one which has its own government and laws 
independently of the country or State with whose territoiy it 

^ Record* of MoitackuMOiMf Toi L p. 171. 

* Afunictpal Affairs, toL iiL p. SS. 

* Colonial RecordB of Conneeticut, 1636-6S, p. SS. 
« Colonial LawB if New York, toL L p. tt4. 
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is immediatelj connected. It is interesting to recall that 
the State of New Jersey in 1784 passed a statute making 
Perth Amboy and Burlington free cities and free 
ports for twenty-five years. It provided also that 
all freemen and citizens residing in either city and who were 
engaged in commerce should be exempt during this period 
from all taxes and assessments on their possessions as mer- 
chants and on their stock and vessels employed in com- 
merce.^ Fifty years before the city of New York had been 
made a free city, the Montgomery Charter (1780), providing 
that the city of New York ^ be and from henceforth forever 
hereafter shall be and remaine a free city of itself."' 

At the present tame *^the freedom of the city'* is occa* 
sionally conferred as an honor on distinguished individuals. 
Freedom of Bcyond the compliment which it is intended tp 
cUj. convey, the phrase is now without significance 

and has no place in American law.' But at one time to 
grant the freedom of a city was, even in this country and 
within the period under consideration, to confer particular 
privileges of great importance. The origin of the custom 
runs far back in English history, for we find in the time of 
Edward III. enactments making admission to the freedom 
of the city of London dependent on membership in a trade 
guild.* What privileges the freedom of a city conferred it 
is difficult to determine. No doubt they varied in different 
cities and in different periods. An English writer, alluding 
to the matter in connection with London, says: **The freedom 
which admitted strangei* and foreignei* of aU kinds to Uve 
and trade in the city, nay, to make it their home and that 
of their posterity, is not easily defined."* It seems evident, 

1 Law of New Jtruy (1800). pp. 54. 6S. 
s Colonial Lam of New York, toL ii. p. 597. 

* 8ee BooTier*! Law Dieiionarg, Rawle^s edition, for fUteiMntt ti to Freedom 
of llie Chj. 

* See the Article on London in the Eneydopctdia Briiannica^ EdinVorgh edition, 
ToL xir. p. S19. 

* Freeman*! Bitime 7Wiu« — London, — p. 17S. 
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however, that the freedom of the city gave to the person 
upon whom it was bestowed — 

1. The right of residence. The time was when individuals 
were not entitled as a matter of course to establish them- 
selves in any community they chose. Under early English 
law a man was obliged to be duly enrolled in a ** tithing *' 
of ten persons who were mutually responsible for each 
other's good conduct.^ Bracton, who wrote in the reign of 
Heniy JII., states that on opening a commission of eyre by 
the justices in eyre the principal persons of the county are to 
be sworn ^ that if any one comes into any village or town or 
elsewhere to buy bread or beer or other victuals, & is sus- 
pected of doing so for the use of criminals, they will arrest 
him & deliver him, when he is arrested, to the sheriff or his 
bailitfs. They must also swear that they will take in no 
one as a guest in their houses by night, unless he is well 
known, & that if they entertain any unknown person they 
will not permit him to leave on the morrow before it is 
clear daylight, & that in the presence of three or four of their 
nearest neighbois." ' The Statute of Winchester (A. d. 1285) 
declared the ancient law when it made the hundred answer- 
able for every robbery committed within its limits as well as 
for murder, and compelled the inhabitants to make hue and 
cry.' Under laws like these strangers necessarily encoun- 
tered, in the olden time, difiSculties in entering at will a 
new community. But when the freedom of the city was 
granted, it carried with it the right to reside within the town. 
The state of things just described was not exactly reproduced 
in this country. At the same time the stranger had some- 
times his difficulties to encounter, and these were not alone 
confined to securing an allotment of a portion of the town*8 
land. Thus in the town records of Watertown, 1684-85, 
may be found the following entry: **No foreigner • • • of 

1 WAkeman's Camtitutiimal EiMagt, p. 146. 

s BractOD, iii. 1, toL ii. p. 237. See Stephen*! Hittofj o/tJk Crimhtd Law^ 
▼6L L p. 1S7. 

• Pike's Hittor^ of CrimM, toL i. p. MOl 
/ 
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England or some other plantation shall have liberty to sit 
down amongst us, unless he first have the consent of the 
freemen of the Town.'* ^ So in New Haven it was provided 
that no one could entertain a stranger longer than three 
w^eks without permission from the authorities. And in 1656, 
when a woman brought her lame child to the town that he 
might have the benefit of the surgical skill of John Winthrop, 
the town voted not to allow her to remain unless some ap- 
proved person offered himself as her security. No one could 
be brought into the community who was not ^ fully approved." 
' Several persons were fined and whipped for transgressing this 
requirement.' Under the Fundamental Orders of Connecti- 
cut 1688-39 the choice of magistrates was restricted to 
those **hauing beene admitted Inhabitants of the major p't 
of the Towne wherein they line." 

2. The right to trade or carry on business within the city. 
That this right did ndt~per^in originally to all classes of 
persons is made evident by the Dongan Charter to New 
York. That provided as follows: — 

^AND know yee that I for the better Government of the 
said Citty and for the wellfare of the said Cittizens Tradesmen 
and Inhabitants thereof Doe by these Presents for and on the 
behalfe of his most Sacred Majesty his Heires and Successors 
Give and Grant to the said Mayor Aldermen and Cqmonalty of 
the said Citty and their Successors that the Mayor Becorder 
and Aldermen or the Mayor and any three or more of the 
Aldermen for the time being shall from time to time and att all 
times hereafter have full Power and Authority under the Comon 
Seale to make ffree Cittizens of the said Citty and Libertyes 
thereof and noe Person or Persons whatsoever other then such 
ffree Cittizens shall hereafter use any art trade Mistory or 
Mannuall Occupacon within the said Citty Libertyes and Pre* 
cincts thereof Saveing in the times of faires there to be kept 
and Dureing the Continuance of such faires only.*** 

* 

1 See Johu Hopkim Univenitg Hittorical StuditM, toL xii. p. S96, a. S. 

* Lerermore's Republic ^Ntw Bavem^ pp. 108» 104, 

• CUbRta/ Law$ i^New York, toL L p. 191. 
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In the Montgomexy Charter to New York (1780) are to be 
found the same identical provisions as to the malring of 
**ffree Cittizens" and the carrying on of trade.^ No one 
could be made a free citizen under these charters unless they 
were natural-bom subjects of the King of England, or had 
been naturalized by the General Assembly, or granted letters 
of denization by the Lieutenant-Governor. Like provisions 
are found in the Dongan Charter granted in 1686 to the city 
of Albany.' The ^barter granted by William Penn to Phila* 
delphia in 1701, after ^ving to the mayor, recorder, alder* 
men, and common councilmen the power to admit freemen 
into the corporation, if they were denizens or inhabitants of 
the city, twenty-one years old, and freeholders, provided that 
none but freemen could keep shop or become master work* 
men within the city, or be eligible to municipal office, or 
vote for members of the Assembly. In the charter granted 
to Perth Amboy by Governor Hunter in 1718 it was provided 
that none but free citizens should be allowed to exercise 
** any trade, art, or mystery " in the city except during time 
of fkirs. 

8. The right to the elective franchise. In England ** the 
freedom of a city carries the Parliamentary franchise. ** ' So, 
at least in some cases in the United States, it conferred the 
right to vote for municipal officers. It had this effect in 
New York. " From 1686 down to the year 1804 * the free- 
dom of the city * (of New York) meant a great deal, an^ 
conferred upon its recipient, among other privileges, that of 
voting for certain municipal officers.*'^ So Connecticut, in 
1784, conferred upon the authorities of New Haven, New 
London, Hartford, Middletown, and Norwich power to grant 
the freedom of their respective cities to persons living with* 
out the limits of those cities, and provided that such persons 

1 Colonial Law of New Torh^ toI. IL p. MS. 

* Colomal Law of New York, toL I p. 809. 

• See tlie explanation of " Freedom of a cit/" in the EnglUk Eitefdepmdk 
Dictionary, toL IU. pi. S. p. 647. 

« Memorial Bitiorg iff New York, toL li p. 604. 
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should have the right to vote at any of the electiona and in 
any city meetings of the city conferring the freedom. It 
provided, however, that no person should in virtue of such 
grant be considered as entitled to the rights of a free citizen 
of the State, or as acquiring a right of inhabitancy in the 
town within which the city granting such freedom lay.^ 

Under the American system, as under the English, the 
chief executive o£Scer is styled ** mayor." The executive of 

New York City has borne the title since 1664. In 

^^* the Eastern and Middle States the title has been 

uniformly used. In some of the Southern Stated the term 
^ intendant " was onpe employed. Thus in Charleston, South 
Carolina, the title ^ mayor '* was not introduced until 1886« 
In Raleigh, North Carolina, the term ^intendant" was used 
from 1792 until 1854, and in Augusta, Georgia, from 1798 
to 1818. This title was borrowed from the French, who 
designated the chief officer of a ** department'' as ** inten- 
dant." The expression was used quite generally in the_ 
South, but not in Virginia or Maryland. 

In the United States, under the existing law, the mayors 
are elected directly by the people. But under the earlier law 
they were usually appointed. From 1664, the date of the 
English occupation of the city, down to 1822, the Mayor of 
New York was appointed by the Governor.' - In that year, 
under the new Constitution, the Common Council was em* 
powered to select the mayor, and continued to do so until 
1834, when the law was changed and the people obtained the 
right to elect In New Jersey, also, the mayors were origi* 
nally appointed. Thus in the charter granted to Trenton 
in 1792 the Mayor was to be appointed by the Govemor*8 
Council and the General Assembly, and commissioned by the 
Governor. In Philadelphia, under Penn's Charter, he was 
chosen by the city council, and was not elected by the people 
until 1841. From 1796 until 1826 the council was restricted 

1 AcU and Law of Connectkui (1784), p. 807. 
• 8m Umb's J7iftory ^ A«t0 rbrik, toL L p. S17. 
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In Cincinnati,^ as in Philadelphia, the tenn ia three yeaxs. 
The trend of legislation has heen steadily in favor of inoreas* 
ing the power and responsibility of the mayor. One evi- 
dence of this is seen in granting him the veto power, — * a 
power which he did not for a long time acquire. In New 
York the mayor obtained the veto power in 1880, and in 
Boston in 1854. In Philadelphia he was given the power 
in 1867, deprived of it in 1868, and had it restored in 1874.* 
It is not surprising that the mayor did not earlier acquire 
the veto power. The American people, as a study of the 
original State constitutions shows, distrusted the executive 
and were not disposed to grant the veto even to the Gov- 
ernors. Ohio still withholds that power from the State's 
executive, and in many of the States it has been granted 
only in recent years, as the distrust of the executive depart- 
ment has decreased and that of the legislative has increased. 
Under the New York charter of 1897, in case an ordinance 
or resolution embraces more than one distinct subject, the 
mayor may approve the provisions relating to one or more^ 
subjects, and disapprove the otheis. If an ordinance or 
resolution is vetoed, the charter provides as follows: — 

** If the same shall, on reconsideration, be again passed by the 
votes of at least two-thirds of all the members elected to each 
house, it shall take effect; provided that in case the ordinanoe 
or resolution involves the expenditure of money, the creation 
of a debt, the laying of an assessment, or the grant of a franchise^ 
it shall require a vote of five-sixths of all the members of each 
house to pass it over the mayor's veto.'' ' 

The power of appointment and removal was not formerly 
possessed by American mayors. During the colonial period 
mayors possessed no powers of appointment or removal. In 
1824 a charter was granted to Detroit which conferred on the 
mayor limited powers of appointment,* as was the case under 

i Ohh Lawt, 1891. p. ttS. 

• Municipal A fain, toL iil. pp. 50|, SL 

• New York Citg CharUr, |40^ p. IS. 

« Miekigan TtrrHoriai Law§, toL ii. p. SSI. 
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the charter granted to Milwaukee in 1846.^ In 1877 a 
charter was granted to Springfield, MassachusettB, which 
conferred on the mayor limited powers of appointment and 
removal,' as did the charter granted to Boston in 1885.' The 
mayor of New York had no power of appointment until 
1849, when he was given a very limited power of appoint- 
ment.* But under the charter of 1857 he was empowered 
to appoint the heads of departments subject to confirmation 
by the aldermen.'^< He was by the same charter invested 
with a power of removal with the council's consent. The 
present tendency is to devolve responsibility on the mayor, and 
to give him absolute power of appointment and removaL 
Instances of this are to be found in the charters granted to 
Brooklyn in 1888, to Cleveland and Indianapolis in 1891, to 
Buffalo in 1892, Denver in 1893, New Orleans in 1896, New 
Haven in 1897, and the charter of New York as revised in 
1901. The charter granted to Baltimore in 1898 gives the 
mayor the power of appointment subject to confirmation by 
the second branch of the council. It grants him power to 
remove at pleasure during the first six months, but after that 
time he can only remove for cause.' This provision is evi* 
dently taken from the New York Charter of 1897.' 

The mayor of a municipal corporation receives a salaiy, al- 
though the rule was otherwise in the early history of the 
country. The mayor of New York is paid $15,000, of Phila- 
delphia $12,000, of Chicago and Boston $10,000. In Balti- 
more, Cincinnati, Cleveland, New Orleans, and San Francisco 
the amount is $6000, and in Pittsbuig $7000. In some in- 
stances the mayor's salary is in excess of what the Governor 
of the State receives. Thus the Mayor of New York City 
is paid $5000 more than the Governor of New York, and 

1 Wisetmtin Law$o/\9At, Mitwauhe Charier, | la 

* MasaaehuuttM Aci$ and Re^olvet, 1S77, chap. 14S. 

• IM^ 1885, cUp. M6. 

« New rorib Law, 1849, chap. 187. 

* Ihid,, 1857, chap. 446. 

• Charter of Baltimore, nrised editloii, 1900, p. 89, tee. SS. 
y CharUr ^New York, 1897, p. 80^ tee. M. 
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the Mayor of Chicago 84000 more than the Goyemor of 
niinoia. 

Until 1835 the municipal corporationa of England and 
those of the United States differed in a most important re- 
AmericftB spcct. In this countij the place as well as the 
and EngUtiu . inhabitants is indispensable to the constitution of 
a municipal corporation.^ As a result, in no case since the 
Revolution has municipal gOTcmment in the United States 
fallen into the hands of a self-perpetuating body. In Eng- 
land a municipal corporation was not the town or place, but 
a corporate body constituted within it, and which did not 
include all the inhabitants or all the rate-payers. The gov- 
erning body was the council, and was self-perpetuating| and 
its members held office for life. These bodies had the right 
to send representatives to Parliament, and the custom was to 
keep this corporate body on that account as small as possible 
in order the easier to control the parliamentary franchise. 
There was no sense of responsibility to the inhabitants of 
the town. The Municipal Reform Act of 18S6 changed the 
nature of these corporations. And English resident occu- 
piers and tax-payers then became members of the corporate 
body of the city in which they lived. 

A most interesting historical writer has stated his belief 
that in no case has municipal government in this country 
fallen into the hands of a self-perpetuating body.' In this, 
' however, he is clearly mistaken. In view of the fact that 
throughout the entire colonial period there were many muni* 
cipal corporations in England in which the governing body 
was self-perpetuating, it is not only not curious that such 
corporations existed in this countiy during the period re- 
ferred to, but it would have been somewhat remarkable if 
they had not. In most of the charters granted to American 
cities prior to independence the aldermen and other local 
officers were to be elected by the people. But under the 
charter granted to Philadelphia that city was a close corpo- 



^ 1 IXHoD on Mumeipal Corporatimu, lee. SI, 
• FidLe'a AmeHean Poliikal Idm, p. Si. 
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ration. So was Annapolis and Norfolk. Viiginia passed 
an Act in 1787 which provided for an election by yote of 
the people, and declared in its preamble that *^the former 
method of electing common councilmen for the borough of 
Norfolk as fixed by the charter is judged impolitic and un- 
constitutional." ^ The Philadelphia charter of 1789 provided 
for the election of local ofiScers by popular vote. But Nor- 
folk was not the only close corporation in Virginia. In 
some of the parisl;ies of that colony the vestrymen, originally 
elected by the people of the parish, had obtained the power 
of filling vacancies in their own number. It is no part of 
the present purpose to trace the history of English municipal 
corporations, but one may be allowed to call attention to the 
fact that in the transformation of these Virginia parishes 
from open to close corporations and then back again to open^ 
there was repeated in America what occurred in England. 
Many of the municipal corporations of that country between 
the reign of Henry III. and that of Henry VII. became close 
corporations,' and such they continued to be until the reform 
of 1835, already referred .to. 

Municipal corporations, as now understood, are a develop- 
ment of American law. Blackstone in treating the subject 
of Corporations nowhere distinguishes between Americta 
public and private corporations. The distinc- ^•▼«^op»«^ 
tions between these corporations, recognized now as most 
important, was not known to him when he wrote in 1765. 
At that time, as an eminent legal scholar and editor of the^ 
Commentaries has pointed out, the chief kind of public cor- 
porations, the municipal, were hardly distinguishable in their 
legal aspect from private corporations.' The cities and 
boroughs of England were then organized on the same model 
as the private corporations, and they so continued until the 
Municipal Reform Act of 1885. That Act reformed the 
municipal corporations of England on a general plan like that 
which had been developed in the United States. 

» Siatuta 9f Virginia, xlL 609. I g 

s Stnbb'i ConititHiiontd Hintery of England, Tol. ill p. MOT S '^ ' / 
* HAmmond's edition of Btachtom^t ComwuniarUt^ tol. L pp. 844» S4S. 
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The original American States in their first ConstitaticNQS 
made no provision concerning municipal corporations. The 
Cooftitiitiama Constitation of Massachusetts referred to their 
limiutioiis. incorporation, but only as affecting representa- 
tion in the legislature. It declared that ^no place shall be 
incorporated with the privilege of electing a representative 
unless there are within the same one hundred and fifty rat* 
able polls." ^ One hundred years ago, subject to the excep- 
tion stated, constitutional limitations respecting municipal 
corporations had not been imposed. In this respect the first 
American Constitutions present a marked contrast to those 
adopted since 1850. The explanation is in the fact that at 
the time the earlier Constituaons were framed the number 
of municipal corporations then existing was small, and the 
necessity of limiting the power of the legislature over them 
had not been made evident. These limitations relate to a 
variety of subjects and differ in the several States. Thus 
it has been deemed wise in some States to provide that the 
legislature shall not have power — 

1. To change county seats by special law. 

2. To impose taxes on municipal corporations for corpo- 
rate purposes. 

8. To delegate to special commissions the performance of 
any municipal functions. 
4. To open or vacate streets or highways by special acts. 
6. To regdlate by special law county or township affairs. 

6. To change the territory of a county unless ft majority 
of the voters of the county assent. 

7. To grant extra allowance to municipal officers or con- 
tractors, or to authorize municipal corporationtf~to do so. 

8. To grant the use of the streets, without the consent of 
the local authorities, to a railway, telephone, telegraph, or 
any private company. 

9. To incorporate a city except upon a majority vote of 
the electors of the town. 

10. To assume the debt of a municipal corporation. 

1 Chapter 1, tecdoo S, duss 1. ^ 
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11. To authorize a municipal coipo»tioii to inear indebt- 
edness in excess of a certain amoont. 

12. To authorize a municipal corporatioii to loan its eredift 
to or become a stockholder in any corporatioii* 

18. To incorporate any city or town by special law. 

The scope of this chapter will not permit a oonaideiatioii 
of all these various limitations, and attention can only be 
asked for two or three of the more important. 

The serious financial mismanagement of American muni« 
cipal governments began at the close of the war of 1861-6& 
Previous to that time there had been no such umtutmi 
abuse of municipal credit as to occasion alarm or ^"^^ 
attract public attention to any extent. The debts of cities 
in the United States amounted in 1840 to about $2S,000,000» 
In 1860 the bonded indebtedness of cities having a popula- 
tion of 7500 and upward was $51,000,000, and the total of 
local obligations resting upon the minor civil divisiona did 
not exceed $100,000,000.^ By 1870 the comUned debts of 
cities, towns, counties, and school districts amounted to 
$515,800,000. In 1880 this amount had been increased to 
$822,100,000, and in 1890 to $906,218,058. The figuies 
represent the amount of outstanding obligations less sinking 
fund accumulations. It will be observed that the increase in 
municipal indebtedness for the decade ending in 1880 was 
$806,800,000. For the decade ending in 1890, notwith- 
standing the increase in the population and wealth of the 
country, the increase amounted to less than $85,000,000. 
The counties increased their indebtedness $20,932,918; the 
cities, $40,114,217; and the school districts, $9,121,266. 
An explanation may be found in the restrictions which had 
been imposed upon these bodies by incorporating in the 
fundamental law of many of the States stringent provisiona 
as to indebtedness. No like limitations are found in the 
original State Constitutions. About 1870 it was found 
municipal debts had grown so much more rapidly than tax- 
able property or p6pulation that safety demanded a ccmstita* 

1 Sm Dr. HeDrj C. Adami't PuhUe IMu, ^ S4S. 

10 
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tional restraint. In most of the Constitutions adopted since 
that time some restraint of the kind has been imposed. Iowa 
had adopted a Constitution in 1857 in which the indebted- 
ness of municipal corporations had been limited to five per 
centum on the value of the taxable property ¥dthin their 
limits.^ The movement did not get under way until twenty 
years later. In 1870 Illinois adopted a Constitution which 
contained the following provision: — 

''No countji city, township^ school distrioty or other muni* 
oipal corporation shall be allowed to become indebted in any 
manner or for any purpose, to an amoonty including existing 
indebtedness, in the aggregate exceeding five per centum on the 
value of the taxable property therein, to be ascertained by the 
last assessment for State and county taxes, previous to the in* 
curring of such indebtedness.''* 

It also provided that any municipal corporation incurring 
any indebtedness should before, or at the time of doing so, 
pro\dde for the collection of a direct annual tax suflScient to 
pay the interest on such debt as it fell due, and also to pay 
and discharge the principal ¥rithin twenty years from the 
time the debt was contracted. The State of West Virginia 
was the first State to follow this example. This it did inr 
1872.' Pennsylvania followed in 1873,^ and the next year 
New York and Wisconsin.* The history of this question 
in New York is not ¥rithout interest. The New York Con- 
stitution of 1777, and that of 1821, contained nothing on the 
subject; that of 1846. declared as follows: — * 

''It shall be the duty of the legislature to provide for the 
organization of cities and incorporated villages and to restrict 
their power of taxation* assessment, borrowing money, con* 
tracting debts, and loaning their credit, so as to prevent abuses 

1 CoDStitotioD of Towft, 1S57, art II, iM. S. 

* Artide 9, tec 13, Constitotkm of lS7a 

* Conttitatkm of Wert VirgiDim, tft. U>, iM. S. 

* Conttitatkm of PeDnnylraDia, art. 9, tee. ISOi 

* Cooatitatioii of Wiaconaia, art 11« iae. S. v 

\ 
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in its choice to a member of the aldermanic body. In New 
Orleans the Governor appointed until 1812, since which time 
the mayor has been elected by the people. Under the Act 
of 1784, incorporating the Connecticut cities, mayors were 
to be elected by the voters in town meeting. In Detroit^ 
Michigan, the law originally gave the appointment of the 
mayor to the Governor. A curious method was employed in 
Virginia. Thus in the Act incorporating Richmond in 1782 
it was provided that freeholders, whether they resided in the 
city or not, and inhabitants having property to the amount 
of one hundred pounds, should meet and elect twelve ^fit 
and able *' men being freeholders and inhalutants, and that 
these should elect from among their own number a mayor, 
recorder, and four others as aldermen, — the remaining six to 
be common councilmen. No one could act as mayor more 
than one year in any term of two years. This was the usual 
provision as to the choice of mayor in the cities of Virginia. 
So in Baltimore, under the charter of 1796, and until 1888, 
when he was elected by popular vote, the mayor was chosen 
by an electoral college, the members of which were elected 
for that purpose by the people. 

The term of ofiBce, in the case of a mayor, was generally 
fixed at one year. In recent times there has been a strong 
disposition to extend it. In Philadelphia, in 1854, it was 
made two years, and in 1861 again extended to three years.^ 
In Boston the mayor served for only one year until 1895, 
when the term was changed to two years.* In a number of 
cities the term has been made four years. This was the case 
in New York under the charter of 1897,^ but the amended 
charter of 1901 makes the teim two years. The term is four 
years in St. Louis,^ New Orleans,^ Buffalo.^ and Baltimore.' 

1 Penn. Law, 1861, Na 15S. 

• Man, Lawi, 1895, cbap. 449. 

• Charier of Greater New York, It. 94. 

• MiBSouri LawB, 1877, p. 4%. 

• Charter of New Orleane, 1898. 

• Manual of Council of Buffalo, p. IS. 

7 Charier of Baltimore, revised editioD, I00(^ p. 86, | Sa 
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to provide for the supply of water. The amendment was 
ratified by a vote of 499,661 to 9,161. The Amendment 
of 1884 is retained somewhat modified in the Constitution 
adopted in 1894.^ 

In 1875, the year following the action taken in New York, 
action was taken by Missouri.' Then came in 1876 action 
by Colorado,' and North Carolina,^ Maine,' and Georgia.' 

In 1881 Indiana amended its Constitution of 1851 to like 
effect^ the amendment being adopted by a vote of 126,221 
against 86,435.^ In 1884 South Carolina amended its Con- 
stitution in like manner. And the principle has been incor- 
porated in the Constitution which the State adopted in 1895.' 
Like action was embodied in the Constitution adopted in 
Washington' in 1889, and in South Dakota in the same year.^' 
Wyoming followed in 1890," Kentucky in 1891,^* and Utah 
in 1895.^ In 1898 Louisiana adopted a Constitution under , 
which municipal corporations upon a majority vote of the '^ 
tax-payers may issue bonds, but only to the extent of one- 
tenth of the assessed valuation of the property ¥rithin the 
particular municipality.^^ This provision in the Constitu- 
tion of Louisiana which makes it impossible for a municipal 
corporation to issue bonds except upon a majority vote of tax- 
payeis, was possibly suggested by the provision in the Colo- 
rado Constitution of 1876, denying the right to incur muni- 
cipal debt without the assent of a majority of the tax-payers.^ 

1 CoDstitation of New Tork, ait. 8, tee. 10. 

* Conftitaiion of MiMonri, tft. 10, tee. It. 

* Conftitntion of Colorado, art 11, tee. S. 

« CoDstitntion of North Carolina, art 12, tee. ISS. 

* Conttitation of Maine, art. 2S. 

* Conititntion of Georgi< art. 7, eee. 7. 

* Constitution of Indiana, art. IS, tee. 1. 

* Confutation of Sooth Carolina, art. 8, see. 7. 

* Constitntion of Washington, art. S, tee. C 

^ Constitntion of Sonth Dakota, ait 13, aee. 4. 

n Constitution of Wyoming, ait IS, tee. ft. 

^ Constitution of Kentockj, ait IftS. 

>• Constitution of Utah, art. 14* tee. 4. 

M Louisiana Constitution of 1S98» ait SSL 

M Colorado Coostitutioii, art 11« aee. S. ^ 

\ 
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The Constitation of Arkansas, adopted in 1874, had likewise 
provided that no municipality should ever issue interest-beaf- 
ing evidences of indebtedness except in payment of debts 
existing prior to the adoption of the provision.^ In Missouri 
and Georgia, under the constitutional provisions restricting 
the amount of debt a municipal corporation can incur, and to 
which attention has already been called, it is farther pro- 
vided that such corporations can contract no debt, except a 
temporary one incurred in anticipation of income, without 
the assent of two-thirds of its voters at a special election* 
Under a like restraint in West Virginia the municipality 
must obtain the assent of three-fifths of its voters at any 
election. In California, under a Constitution which does not 
limit the amount of indebtedness which can be incuiied, the 
debt cannot be incurred without the assent of two-thirds of 
its voters.* 

Under the legislation of Congress municipal corporations 
in a Territory are prohibited from subscribing to the capital 
stock of any incorporated company, or loaning their credits, 
or making donations in aid of any such corpon^tion. They 
are likewise limited as to the amount of indebtedness which 
they can incur.* 

The people have not been content to limit the amount of 
indebtedness which municipal corporations can incur, but 
have found it necessary to embody in the f unda- w ,. . „ 
mental law a prohibition upon the incurring of 
any indebtedness whatever in aid of private enterprises or 
corpomtions. These restrictions have been imposed ¥dthin 
the last fifty years, and their history is so similar in time to 
that of the limitations as to indebtedness already considered 
that it need not be set forth in detail. The most recent of 
the State Constitutions are those of Delaware, adopted in 
1897, and Louisiana, adopted in 1898. The Delaware Con* 
stitution provides that — 

1 Arkaasat Conttitntion, tft. IS, tee. I. 

> CalifornU Constitation, art ll/tee. IS. 

• Siaiutes at Large^ toI. xxIt. chap. SIS, M. S, 4, p. 171. 
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**'So couDty, city, towiii or other municipality shall lend its 
credit, or appropriate money to, or assume the debt oj^ or 
become a shareholder or joint owner in or with any private cor* 
poration or any person or company whatever.'' ^ 

In Louisiana the provision reads: — 

''The funds, credit, property, or things of value of the 3tate, 
or of any political corporation thereof shall not be loaned, 
pledged, or granted to or for any person or persons, association 
or corporation, public or private; nor shall the State, or any 
political corporation, purchase or subscribe to the capital or 
stock of any corporation or association whatever, or for any 
private enterprise.''* 

Provisions of equivalent import are in the constitutions 
of Alabama, Arkansas, California, Colorado, Connecticut, 
Florida, Georgia, Idaho, Illinois, Mississippi, Missouri, Ne- 
vada, New Hampshire, New Jersey, New York, Ohio, 
Oregon, Pennsylvania, Utah, and Texas.' In Indiana the 
prohibition extends to counties only.^ In Nebraska a muni- 
cipal corporation cannot be a stockholder or subscriber for 
stock, but may make a donation if approved by the voters.* 
In Tennessee municipal aid may be given to railroads if the 
proposition when submitted to the voters is approved by a 

1 CoDstitntion of Delaumn, art. 8, mc S (1991). 

* CoDftiintion of Louisiana, art. 58 (1S9S). 

* Alabama, Comtitation 1875, art 4, mc 55; Arkanaai, Constitntioo 1874| 
ait IS, MC 5 ; Califomiv Constitation 1879, art. 4, tec 31 ; Colorado, Coofti- 
iation 1876^ art. 11. tec S; CoDntitntioii 1818, amoDdment of 1877; Florida, 
CoDrtitntion 1885, art. S, mc 7; Georgia, CoDftitDtion 1S77, ait 7, tec 8; 
Idaho, CoDttitatioD, art. 8, mc 4 ; IlliDoii. Constittition 1870, p. SOS; Kentackj, 
Coutitntion 1891, art 179 ; Miuissippi, Conttitation 1890, sa. 183, SfS; Misaonri, 
CoDttitntion 1875, art. 9, mc 6; Nerada, ConiUtntioii 1864, art 8, mc 10; New 
Hampthire, art 5 ; New JerMj, Constitution 1844, amendment of 1875, art 1, 
tec 19; New York. Consiitntion 1874, art 8, mc 10; Ohio, Coostitntion 1851, 
ait S, Mca. 4, 6 ; Oregon, Consiitntion 1857, art 11, tec. 9 ; Penmgrlrania, Coiieti> 
j«tioalS73, aiV eec 7; Uuh, Constitution 1895, art 6, eec 31 ; Tezae, Cooftf- 
Mon 1818, amendment of 1878, art 11, sec S. 

* Indiana Constitution of 1851, art 10, tec C 

* Kehraeka, Conetitution 1875, art It, tee. t. ^ 

\ 
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ihree-fourths vote.^ The South Caiolina ConstitatioD of 
1895 declares that the General Assembly shall not baya 
power to authorize any county or township to levy a tax or 
issue bonds for any purpose except for educational purposes, 
to build and repair public roads, buildings, and bridges.' 

The principle of providing by a general law for the organic 
zation of corporations for municipal purposes was recognized 
in the Unit^ States for the first time nearly , 
seventy years ago. In this mnovation rennsyl- of gvucmt 
vania was the pioneer. That State passed a law 
in 1884 giving to the courts of quarter sessions, with the 
concurrence of the grand jury of tiie county, power to incor«> 
porate any town or village into a borough. This was yean 
after the right to organize private corporations under general 
laws had been recognized. New York in 1784, fifty yean 
earlier, had conceded freedom of incorporation to ecclesias- 
tical societies, jkndJPennsylvania had_done likewise in 1791. 
From time to time, not only in the States named but through- 
out the United States, like privileges were granted to persons 
desinng^-tO" aooooiat e tbom s olver ' together for business and 
other purposes. At the present time in almost every State 
in the Union the legislature is prohibited by constitutional 
provisions from creating private corporations by special laws. 
It is evident, however, that the reasons against the incorpo- 
ration of private corporations by special act do not apply, at 
least in the same degree, to public corporations. Neverthe- 
less, the Constitutions of many of the States do not recognize 
any distinction, and no corporation of either class can be 
created by special law. The State of Iowa led the way in 
prohibiting by constitutional provision the incorporation of 
cities and towns by special laws. A provision to this effect 
was inserted in its Constitution of 1846,' and retained in 
that of 1857,^ which is still in force. Since that time other 

1 TeDoessM, Coustitntloii 1870, art S, tee. SS. 

* 8oatb CaroliDA, CoiutitatioD, art 10^ sec t. 

* Iowa, Constitntion, art 8, tee. 80. 
« Ilnd,, art 8, tec I. 
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States have deemed it wise to restrict in like maimer the 
legislative power. At present such a constitutional restraint 
exists in Arkansas, Cfdifomia, Illinois, Indiana, Iowa, Kan- 
sas, Kentucky^ Louisiana, Minnesota, Mississippi, Missouri^ 
Nebraska, New Jersey, North Dakota, Ohio, Pennsylvania, 
South Carolina, South Dakota, Texas, Utah, Washington, 
West Virginia, Wisconsin, and Wyoming.^ The provision 
in Indiana, New Jersey, and Tennessee prohibits the con- 
ferring of corporate powers generally by special act. The 
provision in the Constitution of Minnesota is confined to a 
prohibition of the incorporation of towns and villages. In 
Louisiana the Constitution of 1898 declares that the General 
Assembly shall not pass any local or special law creating 
corporations, but that this provision shall not apply to muni- 
cipal corporations having a population of not less than twenty* 
five hundred inhalutants, or to the organization of levee 
districts and parishes. The Constitution of Texas provides 
that cities having a population of ten thousand or less shall 
be incorporated by general law alone, while cities having a 
population in excess of that number may be incorporated by 
special law. In some State Constitutions it is declared that 
the legislature may or shall provide by general law for the 
incorporation of cities, there being at the same time no ex- 
press prohiUtion against their incorporation by special act. 

> Arkanssa, ConitittitioD 1874, art 12, aec 3 ; California, Constitntion 1879, 
axt. 11, sec 6; niiDois, Constitntion 1870, art. 11, mc 1 ; Indiana, Constitntion 
1S51, art 11, sec 13 ; Iowa, Constitntion 1857, ait. 8, sec 1 ; Kansas. Constit«> 
tion 1859, ait. IS, sac 1 ; Kentnckj, Conititntion 1891. sees. 59, 17, and sec 56; 
Louisiana, Constitntion 1898, art. 48 ; Minnesota, Constitntion 1858, art. 4, sec 8 ; 
Miaiisftippi, Constitntion 1891, art 9, 7, lec 178 ; Missouri, Constitntion 1875, art. 
4, sec 53 ; Nebraska, Constitntion 1875, art 3, sec 15 ; New Jenej, ConsUtntioB 
1875, art 4, sec 7; Ohio, Constitution 1851, art. IS, »ec9. 1, 6; PennsjWania, 
Constitntion 1874, art 3, sec 7 ; South Carolina. Constitution 1895, art 3, sec 34; 
South Dakota, Constitution 1889, art 3, sec 23; Tennessee, Constitntion 1870^ 
art. 11, sec 1 ; Texas, Constitntion 1816 as amended, art 11, sees. 4 and 5; Htak^ 
Constitution 1896,art. 6, sec. 26; Washington, Constitntion 1889, art. S, sec 28; 
West Virginia, Constitution 1872, art. ^ sec 39 ; Wisconsin, Constitntion 1848^ 
amendment 4, sec 31 ; Wyoming, Constitution 1889,art 8,aec S7. 



\ 



/ 






MUNICIPAL CORPORATIONS 249 

Such 18 the case in Idaho,^ North Dakota,* and Rhode Ishind.* 
It is by no means unusual to find provision made for the 
incorporation of cities by general law in States where the 
Constitution imposes no such duty. The Act passed in Penn* 
sylvania, and to which attention has already been called, was 
under a Constitution which left the legislature free to grant 
special charters. In the same way the Congress of the 
United States has enacted that the legislature ot the Terri* 
tories shall not pass local or special laws incorporating cities, 
towns, or villages, or changing or amending the charter of 
any town, city, or village.^ This Act was passed in 1886. 
It will not escape observation that in the Constitution 
adopted in New York in 1894 it was not deemed advisable 
to withdraw from the legislature the power to create muni- 
cipal corporations by special act, although that power is with- 
held as respects private corporations, except in cases where, 
in the judgment of the legislature, the objects of the corpo- 
ration cannot be attained under general laws. The States 
having the largest number of incorporated places are Illinois, 
Pennsylvania, Ohio, Iowa, Missouri, and New York. All 
these States except New York have deprived the legislature 
of the power to pass local or special laws concerning muni- 
cipal corporations. Of the States named New York's Con* 
stitution was the last adopted, and the precedent set in this 
matter by the other States has been ignored. This condu* 
sion was reached despite the fact that only a few years 
before the Constitutional Convention met, a Senate Com- 
mittee, appointed in 1890 to investigate the subject of mu- 
nicipal government, had reported that the legislature had 
passed in the six preceding years no less than 1284 acts 
relative to thirty cities of the State, and that of this number 
890 related to New York City alone.* In his valuable chap- 



1 Constliiitioii of 1 8S9, tft. IS, «ee. I. 

* CoDftitiition of lS89^art. S. 

* CoMtitntion of 1 843, art. », — amended. 

* U, S, StatuteM at Lnr^fe, rol. xxIt. p. I7a 

* SenaU Commtiet Report^ toL T.p. 4M. 
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ter on Freedom of Incoiporation ^ Judge Simeon E. Baldwin 
has directed attention to the fact that the American policy 
of providing for the creation of municipal corporations l^ 
general law has not been followed by other nations. While 
England, Germany, France, Italy, Spain, and indeed all the 
important States of Europe, Austria and Russia alone ex- 
cepted, have within certain limits followed our lead in allow- 
ing private corporations to be organized under general laws, 
no European State has made similar provision for municipal 
corporations. He adds that ** Perhaps no country is so situ- 
ated politically that it could follow it with safety to its 
institutions/' It is to be noted, however, that while free- 
dom of municipal incorporation under general law is not 
conceded in European States, yet some of those States have 
found it desirable to regulate municipal affairs by general law. 
This was accomplished for England and Wales by the famous . 
Municipal Corporations Act of 1835 and the Acts subsequent 
thereto. And in 1884 French publicists, influenced thereto 
by the admirable English example, succeeded in having 
adopted in France a statute making complete provision for 
the organization and government of the French communes** 

The English Act of 1882, like that of 1885, applied to 
cities only. But in 1888 a British Local Gavemment Act 
was passed which applied an analogous system to the coun- 
ties. And in 1894 another Act was passed which established 
a system of parish government upon like principles.' The 
French Act of 1884 had applied not alone to cities, but to the 
country districts or communes, which answer to the English 
parishes as well. In 1871 the National Assembly adopted 
an elaborate and well-codified Act regulating the government 
of the departments, which in France answer to the English 
counties. In this respect the French anticipated the reform 
of the English counties by seventeen years.* 

1 BaldwiD't Modem PdiHed In§tihA'<m$, p, tia 

* 8haw*t Municipal Gcvemmeta in Continental Ewrope, p..l63; £oi» UtmUm, 
Rirftre't td. Itlft-ISSS. v 

• 8baw, cyi. cji, p. 164. « /Ud;^16i. 
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In 1875 the State of Missouri adopted a Oonstitatioii 
which involved an innovation respecting municipal ooipox»* 
tions. It gave to cities having a population of ntj friaw 
more than 100,000 the right to frame their own *^»*^* 
charters, the same to he ^ consistent with and subject to the 
Constitution and laws '* of the State* The charter so framed 
was to be submitted to the qualified voters of the city and 
ratified by a four-sevenths vote. A charter once adopted 
could be amended by a three-fifths vote of the qualified voters 
of the city.^ In 1879 the State of California adopted a Con- 
stitution which contained a like provision. But in California 
it was provided in addition that the charter should be sub- - 
mitted to the State legislature, which body must approve or 
reject as a whole, having no power of alteration or amend- 
ment* In 1887 the Constitution was amended and the right 
was extended to all cities containing more than 10,000 in- 
habitants. In 1890 another amendment was adopted giving 
the privilege to any city containing more than 8500 inhab- 
itants. In 1889 the State of Washington was admitted into 
the Union with a Constitution which provides that ^Any 
city containing a population of twenty thousand inhabitants, 
or more, shall be permitted to frame a charter for its own 
government, consistent with and subject to the Constitution 
and laws '* of the State.^ A charter so framed must be sub- 
mitted to the qualified electors of the city and become effec- 
tive if ratified by a majority vote. It is not necessary to 
submit it to the legislature for approval. 

The New York Constitution, ratified in 1894, adopted a 
principle relative to municipal corporations which is new to 
the American Constitutions. It provides for the _ 

classification of cities according to the latest State 
enumeration. The first class includes all cities having a 
population of 250,000 or more; the second class, all cities 
having a population of 50,000 and less than 250,000; tb^ 

1 Conititotioii of 1875, tft.», tee. IC — MiiWHifL 
s ConntitatioD of 187», art. ll^tee. S^^CaUfonis. 
• Coofltitntion of 1889, aii. 11, tee. 10.— Waihiigtos. 
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third class, all other cities. Laws relatiiig to the property, 
affairs, or goyemment of cities, and the several departments 
thereof are divided into general and special city laws; gen- 
eral city laws are those which relate to all the cities of one 
or more classes ; special city laws are those which relate to 
a single city, or to less than all the cities of a class. Special 
city laws are not to be passed except in the following manner. 
After any bill for a special city law has been passed by both* 
branches of the l^fislatore, the honse in which it originated 
must immediately transmit a certified copy to the mayor of 
such city, and within fifteen days thereafter the mayor is 
required to return the bill to the house from which it was 
sent, or, if the legislative session has terminated, to the Gov- 
ernor, with the mayor's certificate thereon, stating whether 
the city has or has not accepted the same. In every city 
of the first class, the mayor, and in every other city, the.« 
mayor and the legislative body concurrently are to act for 
the city as to the bill ; but the legislature may provide for 
the concurrence of the legislative body in the cities of the 
first class. The legislature is directed to provide for a public 
notice and opportunity for a public hearing concerning the 
bill in every city to which it relates, before action thereon. 
The bill, if it relates to more than one city, must be trans- 
mitted to the mayor of each city to which it relates, and is 
not to be deemed accepted unless accepted in the manner 
specified by the Constitution. Whenever the bill is so ac- 
cepted it is to be subject, as are other bills, to the action of 
the Grovemor. Whenever during the session at which it 
was passed the UIl is i^tumed without the acceptance of the 
city or cities to which it relates, or within the fifteen days 
allowed is not returned, it may nevertheless again be passed 
by both branches of the legislature, whefeupon it becomes 
Ifte other bills subject to the action of the Governor. In 
every special qity law which has been accepted by the city or 
cities to which it relates, the title must be followed by the 
words **accepted by the city" or *^ cities," as the case may 
be; in every such law which is passed without such "accept- 

\ 
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anoe the title is to be followed by the woids paaeed ^withocit 
the acceptanoe of the oitgr** or ^cities" as the ease maj ha.^ 

The Crastitatioa of the United Statea deelaxea tliat no 
State shall pass a law impairing the obligation of oontiaolib* , 
In the famoos Dartmouth College Caee^ which the M;^^ * 
Sapreme Court of the United States decided in aeovtnci. . 
1819, the principle was established that a charter granted fay 
a State to a private corporation was a contract within the 
meaning of the Constitution, and as such incapable of amend* 
ment or repeaL* That subject is considered in the chiipter 
which follows, and we have no concern with it here except 
to point out that the courts have' distinguished in tiiia vespeet 
between the charters of private and public corporations, and 
have steadily asserted the right of the State to modify or 
repeal at pleasure the charters of the latter. Thia distinc- 
tion was taken by Mr. Justice Story in ISlfi, four yeara 
before the Dartmouth College Case was decided. He said: 
^In respect, also, to public corporations which exist only 
for public purposes, such as counties, towns, cities, &c., the 
legislature may, under proper limitations, have a right to 
change, modify, enlarge, or restrain them, securing, how- 
ever, the property for the uses of those for whom and at whose 
expense it was originally purchased/'^ And in the Dart" 
mouth College Case he again reiterated this opinion.* In the 
same case Mr. Justice Washington said: *^It would seem 
reasonable that such a corporation (meaning a public one) may 
be controlled, and its constitution altered and amended by the 
government, in such manner as the public interest may re- 
quire. Such legislative interferences cannot be said to impair 
the contract by which the corporation was formed, because 
there is in realify but one parfy to it, the trustees or gor- 
emors of the corporation being merely the trustees for the 

1 New York ConttitntioD of 1894, tft. 12, tee. t. • Art. 1, tee. la 

• DartmoQth College v. Woodward, 4 Wheaton'e United States Repoiti, SIS. 
« Teirett v. Taylor, 9 Cranch't Reports (UDited States), 4S, 61. 

* Dartmoath Gkillege v. Woodward, 4 •Wheaton's Reports (United 8tiit«s») 
ftlS» 671. 
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puUic, the eutui que truU of the foundation." > It has never 
been very seriously contended that the charter of a municipal 
corporation constituted an irrepealaUe contracti and the dicta 
expressed by the Judges in the cases mentioned have been 
readily acquiesced in. In a case in the Supreme Court of 
Tennessee, decided fifty years ago, which involved a repeal 
of the charters of Memphis and of South Memphis, and the 
consolidation of the two towns in one corporation, the court 
say: *^It has not been contended, that the l^^lature has not 
the power to modify, alter, and lepeal the charters of muni- 
cipal corporations at pleasure. Indeed, no lawyer would so 
contend at this day."^^ Similar languid was used about 
the same time by the Supreme Court of Vermont ^ It has 
become,'* so said the court, **a well-settled principle in the 
courts of this country, that the legislature may exercise over 
them (municipal corporations) exclusive control, and consti- 
tutionally may enlarge, restrain, and even destroy their 
municipal existence, as the public interests may require. 
« Such an act defeats no vested rights, nor does it impair the 
obligation of any contract. ** * 

Since the State creates municipal corporations as agencies 
of government, they cannot surrender at their pleasure the 
charters which they have accepted or which have 
been imposed upon them. They cannot dissolve 
themselves. Their dissolution can only be effected by the 
legislature which created them. 

In 1876 the Supreme Court of the United States was 
called upon to determine the effect of a dissolution of a 
municipal corporation. According to the common law of 
Great Britain the debts of a corporation did not survive its 
dissolution, but were extinguished by it. Modem adjudica* 
tions had established the principle for the United States that 
upon the dissolution of a private corporation courts of equity 

1 Dartmootli CoUege v. Woodwmrd, 4 Wheston't ReporU (UDited Statet), 661. 

* Dtniel v. Mnjor and Aldermea of Memphia^ 11 Hnmphnj'a Reports 
(TtniMMee), 58S, 683 (1851). 

* Montpdi«r v. Eaat Montpelier, 29 Vermont Beporti, IS, 16 (1666).^ 
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wiU lay hold of the property of the corporation and admin* 
ister it for the benefit of its creditors and stockholders. The 
Supreme Court now announced that the principle which had 
been applied in the case of private corporations was appli-*' 
cable to public corporations, and that the obligations. of the 
latter, like those of the former, survived a dissolution. ^If 
a municipal corporation,** said the court, ^upon the sur- 
render, or extinction in other ways, of its charter, is possessed 
of any property, a court of equity will equally take posses- 
sion of it for die benefit of the creditors of the corporation.** 
But as the city of Pensacola, in the case under consideration^ 
did not possess any property, it was not necessary to consider 
the effect of an absolute repeal of the charter of a city upon 
its obligations. In the case then before the court the city 
had subscribed under legislative authority for $260,000 ot 
the capital stock of a certain railroad company. There- 
after the city surrendered its charter with legislative consent,* 
and the government was reorganized under a law passed in^ 
1869. Tlie officials of the new city government refused to 
pay the coupons of the bonds which had been issued while 
the old charter was in force, and the refusal was based on 
the assumption that the city under the reorganization was a 
new and distinct corporation, and as such not liable. The 
court held otherwise. It declared that when a new form is 
given to an old municipal corporation, or such a corporation 
is reorganized under a new charter, taking in its new organi- 
zation the place of the old one, embracing substantially the 
same corporators and the same territory, it will be presumed 
that the legislature intended a continued existence of the 
same corporation, although different powers are possessed 
under the new charter, and different officers administer its 
affairs. It will be presumed, in the absence of express pro- 
vision for their payment otherwise, that the legislature in- 
tended that the liabilities as well as the rights of property 
of the corporation in its old form should accompany the 
corporation in its reorganization.^ 

1 Bronghton v. Peniacola, 93 United States Repotti, S6S. 
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In 1880 tbe same court was called on to decide what prop- 
erty of a municipal corporation could be made liable for its 
debts upon its dissolution. The preceding case decided that 
the liability survived, but had not decided out of what prop- 
erty it was to be enforced. The court was now also called 
upon to consider the constitutionality of an Act respecting 
the city of Memphis, which the legislature of Tennessee had 
passed in 1879, and which Mr, Justice Strong declared 
^ very extraordinary, and quite unprecedented in the history 
of the country since the Federal Constitution was adopted.** 
The city had become hopelessly indebted, and its revenues 
wholly insufficient to meet the claims of creditors. There- 
upon the legislature repealed the city's charter, and the 
State took possession of its public property. The commu- 
nity embraced in the territorial limits of the city was created 
a taxing district, and it was provided that the necessary 
taxes should be imposed directly by the legislature itself,' 
and not otherwise. The Act created certain agencies; or 
commissions for administeiing the local government within 
the district, exempted all property held by them from seizure 
under any legal process, and exempted as well all taxes due 
or on deposit. It declared that no mandamu9 should lie to 
compel any tax to be levied, and that the coromissionerB 
should not be liable for any debt created by the extinct cor- 
poration. It provided for the appointment by the Governor 
of a receiver and made it his duty to collect all taxes and 
pay the same into the State treasury, to be paid out to parties 
entitled to receive them as adjudged by the Chancery Court 
upon the warrant of the receiver, countersigned by the 
Chancellor. The court declared that the right of the State 
to repeal the charter could not be questioned ; but that the 
lawful contracts of the city might be subsequently enforced 
against the property which it held, in its own right. The fol- 
lowing property of a municipal corporation the court decided 
could not be applied to the payment of municipal debts: — 

1. Property held by the corporation in trust for a private 
charity. >. 
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2. Property held in tmst for the pablio. A dfejr has no 

proprietary rights, distinet from the trust for the paUie, in 

I' I its streets, wharves, cemeteries, hospitals, coort-honses, and 

other public buildings. 

8. Taxes previously levied but not collected. They are 
not assets and have none of the elements of properly which 
can be seized like debts and subjected to the payment of 
creditors. 

It also decided that the properly of a municipal corpora- 
tion which, on its dissolution, can be reached and applied to 
the payment of its debts, is the private property of the cor- 
poration, such as it holds in its own right for j>rofit or as a 
source of revenue, not charged with any public trust or use, 
and funds in its possession unappropriated to any specifio 
purpose.^ 

The proposition which asserts the amplitude of legislative 
control over municipal corporations is confined in its applica- 
tion to such corporations as governmental agen- tv,-^. 
cies of the State. But these corporations exist prfrrt* 
for other purposes and objects, and have other *^**^^* 
interests in respect to which the legislature has no right to 
• interfere. They may possess property which they have ac- 
quired for special purposes not deemed exclusively public 
and political, and in respect to which they are deemed to 
have rights of private ownership of which they cannot be 
divested, except as a private individual might be, upon 
compensation made and under the power of eminent domain. 
This doctrine has been asserted consistently by the courts, 
and by the Supreme Court of the United Stetes before and 
after the Dartmouth College Case. In that case Mr. Justice 

Stoiy saidtr* 

'^But it will hardly be contended that even in respect to such 
(public corporations), the legislative power is so transcendent 
that it may, at ite will, take away the private property of the 
corporation or change the uses of its private funds acquired 

> MeriwethM r. Garrett, 109 United 8ut6i Report^, 4n 
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nnder the pnblio faiih. • • • This court has already had ocea- 
sion in other cansea to express its opinion on this subject, and 
there is not the slightest inclination to retract it." ^ 

This was in 1819, and the court had in 1815 said : — 

**By the operation of these statutes, and especially of that of 
1794, which so far as it granted the glebes to the towns, could 
not afterwards be repealed by the legislature so as to divest 
the right of the towns under the grant, the towns respectively 
became entitled to all the glebes situated therein which had not 
been previously appropriated by the regular and legal erection 
of an Episcopal Church within the particular town."* 

In 1855 the Court of Appeals of Kentucky announced that 
a municipal corporation might be possessed of property over 
which the legislature could have no control.' And in 1860 
the point was directly decided that the legislature could not 
directly or indirectly divest a municipal corporation of its 
private property witiiout the consent of its inhabitants. In 
so deciding the court remarked that it knew of no adjudged 
case upon which it could rest as a direct authority.^ A case 
decided in Massachusetts as late as 1893 is perhaps as in- 
structive as any to be found in the books upon the point 
now under consideration. In that case it was conceded, and 
the point is nowhere questioned, that the legislature might 
require a city or town to transfer, without compensation, to 
some other agency of government to be used for public pur- 
poses the property which the city or town held merely as an 
agency of the State. But the court declared that a muni- 
cipal corporation could not be required to turn over even 
such property to private ownership, and much less the prop- 
erty which it possessed in its private capacity. The court 

1 Dartmouth CoHege r. Woodward, 4 Wheaton'a Rq)orta, 518, 694. 

* Town of Pawlet v. Clark, 9 Cranch'a Reporta, 292, 3S6. 8m alfo Terr«CI ii 
Tajlor, 9 CraacVa Reporta, 43, 52. 

* Citj of Looiarille v. Uairertitj of Loaiarflle, 15 B. Mooroe'a Raporta (Kj.), 

S4a. ^ 

^ Town of Mflwankae v. Citj of MOwaQkea, 12 Wiaconiin Reportis M. 
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held that the city of Boston owned the Monnt Hope Ceme- 
tery in its private or proprietary character, as a private 
corporation might own it, and as snch it was protected by 
the Constitution against a transfer without compensation.^ 

It has been stated in the chapter on Constitutional Law 
that Eirby^B Reports of Connecticut Cases published in 1789 
was the first volume of law reports published in 
the United States. That volume containa four 
cases in which corporations were parties. The first of tbe 
four was a case brought by a private corporation and was 
decided in 1786.' The first of the cases in which a puUio 
corporation was a party was that of Church v. Hie InhahitanU 
of the Town of Norwich.^ The action was brought to recover 
back money paid to the use of the town, and it was likewise 
decided in 1786. The next case was in 1787, being an action 
brought by the Selectmen of the Town of StoningUm to recover 
on an official bond.^ The last case, also in 1787, was an 
action against the County of Litchfield for an escape from a 
county gaol.^ But RooVb Reports, although published after 
IRrby^e^ contain the earliest Connecticut cases. The first 
volume of Rootle Reports contains one private corporation 
case. In that case it was decided that the deacons of a 
church constituted a legal corporation capable of taking by 
succession.* That was in 1778. Two years earlier the court 
had up the question whether lands left for a highway by the 
proprietors in the original laying out of their lots and which 
were not wanted for the use of a highway belonged fo the 
proprietors or to tbe town, and it was held that they be- 
longed to the town.7 xhe town, however, was not a party 
to the action. The first action in which a public corporation 
was a party in Connecticut, which appears in the published 

1 Proprieton of Mount Hope Cemeteiy v, BottOD, 158 MasMchiisette Report!^ 



* The Ecclesiastical Societj of Sonth Farmf in Litchfield v, Beckwith, Kiihj't 
Reportfly p. S. 

* Ihid,, p. 140. « Ibid., p. 314. > Ibid., p. Sia 

* 1 Root'a Repom, ftS. ▼ Bnell v. Clark, 1 Root'a Reports, 49. 
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reports, was that of the 3Wn of Waterburjf y. JSTurlburt^^ 
decided in 1778. The question was whether an action at 
law would lie against a son for the support of a parent. 
While the first Report was published in Connecticut, the earli* 
est American cases are to be found in HarrU ^ MeHenry*9 
Maryland Reports. In the Maryland Reports, beginning in 
1658, only two cases will be found prior to 1800, in which 
corporations were parties. One of these was Negro Mary ▼. 
The Vestry of William and Mary^% Parish in Charles County^^ 
decided in 1796, in which the question was whether the 
plaintiff was entitled to her freedom. The other was an 
action brought by a private corporation, which was decided 
in 1799. The earliest reported cases in Massachusetts are 
to be found in Quiney^s Reports. The volume contains but 
two cases of interest in this connection. In the first case, 
decided in 1762, it was held that Judges and jurors are not« 
disqualified by their interest as inhabitants of the province 
from sitting in a civil action brought by the province to re- 
cover money due to it.' In the second case, decided in 1768, 
it was decided that the proprietors of common and undivided 
lands were incompetent witnesses in a suit to which the corpo- 
ration was a party .^ In 1792 a statute was passed in Massa- 
chusetts making the members of any town, district, precinct, 
parish, or other religious incorporated society competent to 
testify in actions to which the corporation was a party. Sub- 
sequently the above list was enlarged by adding to it ^coun- 
ties, school districts, and mutual insurance companies.'* 

Throughout the nineteenth century the cases in which 
municipal and public corporations were parties steadily and 
rapidly increased in all our courts. In the last volume * of the 
Reports of the Supreme Court of the United States, for in- 
stance, there were twelve of them, besides eleven brought by 
or against the United States, out of a total of eighty-six. 

> 1 Boot's Beporta» 6a * 8 Harrii & McHenxT'f Repofti^ 601. 

* ProTince of Masaachmetto Baj v. Paxtoo, Qninqr'a Bepmrtib MS. 
^ Wrentbam Propri«ton v. Metcalf, Qninqr'a B6pofft6» St. 

• Vol 1601 ^ 
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